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POST-PUBLIC EMPLOYMENT: G OOD PRACTICES FOR PREVENTING CONFLICT OF
INTEREST

Introduction

1 Postpublic employment was identified as an emerging conaeithme review of progress
made in implementing the OECD Recommendation on Guidelines for Managing Conflict of limerest
the Public Service.Consequentlythe Public Governance Committee decided to rexgewernance
arrangements for preventing and managing cordfiéhterest situations involving officials who have
left public office.

2. In 2007 he OECD Expert Groupon Conflict of Interesteviewed key problem areas related
to postpublic employmentthat were outlined in a scoping papend discussedprinciples and
framework for managing postublic employment conflict of interesAt its last meeting in October
2008, the OECD Expert Group on Conflict of Interest revieweldcted regulations, policies and
elements of googracticefor inclusion in the report.

3. This document provides the vised report that takes into account the results of the
discussions at the Expert Group meetings and written comments received on the drafaneport
identified goodpracticedor preventing anagnanaging conflict of interest in pegtiblic employment

4, This reportprovides a practical guidance to policy makers and managers in OECD and non
membercountries.

5. The Public Governance Committespproved this report under written pocedure in
November 2008.

! Public Integrity and PosPublic Employment: Issues, Remedies and Benchmarks
GOV/PGC/ETH(2007)3this scoping paper wawepared by Professor Kennetterndaghan, Brock
University, Ontario, Canada

2 PostPublic Employment: @od Practices dr Preventing Conflict of Interest
GOV/PGC/ETH(2008)3.



GOV/PGCIGF(2009)3

TABLE OF CONTENTS

1Yo o [8 Tox 1 o] o ORI PRPPPR 2
O (@ NN 1Y OSSP 7
EXECUTIVE SUMMARY ...ttt et iemee ettt ee e e e e e e e s s mees s sssaaeeeeaaeeaeaansssssnnnssssssseeeeaeeessnnnns 8.
PART | POSTPUBLIC EMPLOYMENT: FROBLEMS, PRINCIPLESAND GOOD PRACTICES....11
Chapter LINTTOTUCTION......coiiiiiiiiei et eme ettt e e e e s smmme e e e r et e e e e e e e s rmmme e s s nr e e e e e e e e e e aanne 12

Postpublic employmet a practice 0N the MSE..........cooiiiiiiiiii e 13

Concerns: undermining the publiC INEIESL..........ovviiiiiiee e e 14

Public sector career: Changing PAttEINS........uuuuuiiiuiiiiiimenreeeeeeeeeeeeeeee e e e e e e e eree s smmnes 17

Post employment restrictiongersusemployment feedom: striking a balance............cccccccvvvvvieeen... 17

Y VT (U] LT T gL Yoo o 1= 17
Chapter 2 PostPublic Employment Problem AFEas............uuuuiviiiiiiimmmeeceeeeeeeeeeeeee e eeesrennnaaans 20

Seeking future @MPIOYMENL.........ii ittt et e e e e e e e st e e e e e nnnenees 21

Postpublic employment l0BDYING..........ooi e 21

YY1 (o g 1T o TR o L= 22

USING INSIAEr INTOIMMALION. ...t rmmme e e e e e e e e s s s emn e e s e e e e eeeean 23

Re-engaging or remploying former offiCials...............ueiiiiiiiiiiice e 24
Chapter 3 Principles for Managing Pogtublic Employment Problems.............cccccoovviiiieni i, 25

1Y 0o [ o 1o o RO PERPPPR 26

Designing the PogRublic Employment PriNCIPIES. .......coviiiiiiiiiiiiieeeiiieeeee e 26

PostPublic EMpPloyment PriNCIPIES.......coo oo meee e e e e e e e e e e e e e e e e e e aeeeanaas 29
Chapter 4 Implementing the Podtublic Employment Principles: Good Practice Framewoik......... 31

1] 0o (1 Tox 1T o AP 32

IMpPlemMENTatioN INSTIUMENTS. ......oi ittt eeer e e e e e e e e e e e ener e e e e e e e e e aannnes 33

Postpublic employment and the overall values and integrity framework.............ccccovvieeeeeeeeeen 41

Coverage of public SECIOr OrganiSAtIANS ........cciiieiiiiiiiereritbie e e e e e re e e e e e e e eeneeeeas 42

o Tt 0 o) I 5] G - - 45

The Acoofofl O NPOE.L. IO D e e 51

Communicating pospublic employmENt FUIES ..........ooiiiiiiiiieeeeeeee e 55

AULNOTItIES ANd AITANGEIMENIS. ... ..uiiiiiie et errr ettt e e e e e e s s ee b et e e e e e e s s e s b b anensssnsneeeeeeeas 57

Enforcing the pospublic employmMent SYSTEIML..........uuiiiiiiiiiiiiee e 63

Measuring EffECHVENESS........oooiiiieeeeeeeeeeeet e nrre e e e e e aaeaaaaaaaaaasa ] 66



GOV/PGCIGF(2009)3

PART Il DESIGNING AND IMPLEMENTING POSTFPUBLIC EMPLOYMENT REGULATIONS....72

Chapter 5The Case Of NOIWAY.......ccoieiiiiei i it cceeeeeeeeeeeeeeees e rrrrr e e e e e e e e e e eaeeaaeaaeeessnnsrsnnnrrennnenns D
1Yo o [8 Tox 1o o RO T PR PPPRPPR 74
Norwegian Government Administration: past reforms and emerging challenges....................... 74
Guidelines to ad@ss pOSEMPIOYMENT CONCEIMS. ......uviiiiiiiiiiiiiiiieee e e e e e s eeenser e e e eeeeeas 75
The PostEmployment Guidelines for the Public SErvice............cccoe i iieeeveeveeevvevvivvvvveveeee . 1 B
The PostEmployment Guidelines for POILICIANS..............uvviiiiiiii e 77
Standing Committee on Outi® Political Appointments: administrative procedures and experience
Of their @PPIICALION... ...ttt rree e e e e e eaeaeaaaaaaaaaaaaesannnes 78
The Ethical Guidelines for the PUBliC SECLOL............cccuuiiiiiieeeiiie el 9
The legal context of guidelines: their relationship MENSIAtION.............oooeviiiiiiiimmeend 80

ANNEX 5.A1. POSTEMPLOYMENT GUIDELINES FOR POLITICIANS.......ccooiiiiiiiiiieiee e 82
General information about the background of theBogployment Guidelines................................ 82
PostEmploymert Guidelines for POILICIANS.............uviiiiiieeeii i rmmee e 83
1. Temporary disSqQUalIfICALIQN............uuuiiiiiiee i e e smmee e 83
2. Abstinence from iNnvoIlvemMENt IN CEMaIN CASES. .......uuiiiiiiiiiierrriiiirieee e e e e e e srennerreeeeeeeeeas 83
3. SUDSEQUENT tFANSILIONS. .. ...viiiiiiiiiiiiiiiiiireee e e e e e e e e e e e e e e e e e e e e e e e s eeseere e smmmreeeseeeeeeeeeeeesenes 84
4. The duty to diSCIOSE INTOMMALIONL. .......iiiiiiiiiie et e s s e 84
I =T 0 U TT =i o PP PRSP 84
6. AQIrEEd AMAGES .......coiiiiiiiiieee et e et e e s e e s e e e e s s emme e e et eeeeeeeaee s sses et esbtrrnreeaaeaaeaaaaaaaaaaaaeaesennnts 84
7. Administrative procedures in the Committee on Outside Political Appoirgment..................... 84
(@ 11 01T g 01 {0 1 =10 ) o 1SS 85

ANNEX 5.A2. POST EMROYMENT GUIDELINES FOR THE PUBLIC SERVIE.................ccc..... 86
INTrOAUCTONYCOMIMENTS. ....ciiiiiiiiiiitee ettt eeet et eemmt e e e e e e e bbb e e e e e e e s ammme e e e e e e e eeeeeas 86
PostEmployment Guidelines for the PUDIIC SErviCe............oouioiiiicceiiee e 38

ANNEX 5.A3. ETHICAL GUIDELINES FOR THE RIBLIC SERVICE........cccoviiiiiiiiiiiieeeiieeea e 90
0T 11,1 o] o 1RSSR 920

ETHICAL GUIDELINES FOR THE PUBLIC SERVIE.........ccoooiiiiiiiieeieeeee e 92
I CTCT =T | o £ 01 V71 o] 1< NS 92
N 0 V7= | /RPN 93
T I = 1oL o =T =T 0 [0 Y T PP PT PP PR PPPPRR 95
4. Confidence in the PUDBIIC SEIVICE.........iiii e 98
5. Professional independence and ObjeCVitY................ooiiiiireci e 102

ANNEX A: KEY RESOURES. ... eeme e emme e e e et e e e e et e e e e e mmmrea e e e eraaes 104

Boxes

Boxl.l.Movement between the public and..pr.i.vailé
Box 1.2.OECD Guidelines for Managing Conflict of Interest in the Public Service..................... 15

S

Box 1.3.Important reasons why the public should pay more attention to personnel movement

between the private and public sectors, according to the US Revolving Door Working. Group...16
Box 2.1.Norway: Conerns leading to the development of the Hesployment Guidelines for the
PUDIIC SEIVICE. ... et et e et et e et e e eeeea e rmmme e e e 23

e (



GOV/PGCIGF(2009)3

Box 3.1.OECD principles for managing conflict Of interest.............ccvvvviiiieeeiieee e 27
Box 4.1.Portugal: Use of secondary lelgison to address poegublic employment......................... 35
Box 4.2. Australia, New Zealand and Norway: Including ppsblic employment clauses in
070 011 = o1 1= PPN 35
Box 4.3.Australia and Canada: Use of separate sadeonduct for politicians and public servant86
Box 4.4.Belgium: Code of Conduct for Federal Public OfficialS...........cccooeeiiiiiiccceiiiiiiiiieieeee, 37
Box 4.5.Finland: Pospublic employment guidelines.............coooeiiiiiimniiiiieeeeee e 38
Box 4.6.Australia: Circular on posieparation contact with government................cccvvvieeeiieenneenns 39
Box4.7.Uni t ed St ates: N e w -p¥hlicreknplo@ment yeétrictiofsA.Q....0.n..40 o s t
Box 4.8. Australia: Framewds of postpublic employment MeasULeS...........eeueiiiiiiicceeeeeeeeeeeeeee, 41
Box 4.9.Canada: Including pogftublic employment measures in codes of conduct..................... 42
Box 4.10.Canada and Norway: Separate codes and guidelings...........ccccccvvveeeeeiieeiiiiiiinieeecee, 43
Box 4.11. International Monetary Fund, World Bank Group and European Commission: Public
EMPIOYMENT TUIES. ...ttt et e e e e e e s e e e e e e e e e e e e e e e e nnsnnn s 44
Box 4.12.Spain and Italy: Specific pegublic employment restriCtions.............cccceeeviivicennniiinennns 46
Box 4.13. Australia: Strategies to deal with pamiblic employment conflict in market testing and
(o TU) Yo 10 o3 Vo O RRSRRRR 47
Box 4.14. United States: Specific pepublic employment prohibitions for procurement, contract
managemenrdnd financial reguIatorS............o.ovvviiiiiiicei e A8
Box 4.15.Australia: Lobbying Code of Conduct establishes prohibitions ondsic employment

(o] o o) V1] o o TR OO PP PPPPPPPR 49
Box 4.16. Canada and the United States: Strengthening-pdsic employment restrictions for
senior government officials and 1egiSIatars.............ooovviiiiiieeeiiiiee e 49
Box 4.17. United Kingdom: Addressing the publication of memoirs and commentary by former
EST=] 10T ] T = £ SRR 50
Box 4.18.Mexico: Postpublic employment prohibitions..............ccoovviiiiieeeeiiiiceccceeeeee e, 52
Box 4.19.Canada: A ongear limitation period for public servants in executive positions............ 53
Box 4.20.Canada: Criteria for reducing publicgant time lImitS............ccccvieeiiiiiicnn e 54
Box 4.21.United States: Communicating measures to implementuidic employment rules....... 56
Box 4.22.Australia: Communicating pogtublic employment rules to the private sgct.................. 56
Box 4.23.United States: Procedures for providing information on future employment................ 57
Box 4.24.France: Ethics Commission handles individual gsgilic employment cases................. 58
Box 4.25.Canada, Italy and Spain: Integrity actors for gmgblic employment...........cccceeeeeeiiiiinceee. 58
Box 4.26.JapanMeasures to improve fairness and transparency irrpoisgment employment......60
Box 4.27.Spain: Procedure for approval deCISIONS.........coouiiiiiiiiireeiiiiii e eeeee e 61
Box 4.28.Germany: Consultation process for approval decisions on future employment........... 61
Box 4.29.Canada: Exemptions for ministerial staff..................coo e 62
Box 4.30.Norway and Canada: Formal and informal appeal mechanisms...............ccccucceeeevinne 63
Box 4.31.Measures supporting monitoring of approval decisians...........ccccevvvvveeiieiiiiieeeeeee 63
Box 4.32.1taly: SANCLONS SYSIEML.......cciiiiiiiiiiiieee e eeeeee et e e e bbb nnneaeeeeaaas 64
Box 4.33. Spain and Germany: Sanctions for former public officials and their private sector
<] 101 0] (0] V=] £ PP PP P PP P TPPPP 65
Box 4.34.Mexico: Considering the circumstances of pmsblic employment breaches.................. 65
Box 4.35.Norway: Encouraging public scrutiny to foster compliance...........ccccvvviiiiccneeeeeeereennnn. 66
Box 4.36.France: Ethics Commission provides an annual report ory@estactivities...................... 67
Box 4.37.United States: Measuring effectiveness of prevention and enforcement..................... 68
Box 4.38.United Kingdom: Reviewing business appointment rules............ccccccvoeeieeeeeeeeeeeen. 68
Box 5.1.Norway: Circumstances that could justify pestpbyment restrictions............ccccccceeviiiees 76
Box 5.2.Norway: Posemployment prohibitions.............ocuviiiiiiiiieeei e 7
270 ) QoI N I N 0o (o= o i 0] g o 11 = 1 R 92

Box5.A32.Regard for t he..St.at.eds..r.ep.ut.at..an.........92

5



GOV/PGCIGF(2009)3

BOX 5.A3.3.DULY Of ODEIENCE.... ... rmme e e e e e e s me e 93
(210 ) QNG 0 D 1WA (o I =7 o o ] S S SSPPPPR 4
BOX 5.A3.5.DUtY Of EffiCIENCY....cciiiiiiiieeeee et e 95
Box 5.A3.6.Freedom Of iINfOrMAatION..............uuuiiiiiiiiiiiime e e e eeeee oo 95
B0Ox 5.A3.7.Active duty Of ISCIOSUIE........cciiiiiiiiiiiii et e eeenees 96
Box5.A3.8Empl oyees 6 freedaom.of..expr.es.si.on. ... 96
BOX 5.A3.9. WNISHIE-DIOWING. ....ccoiiiieiee et rmmne e 97
BOX 5.A3.10.IMPATTIAIITY. ....cceiiiieii e rmmme e e e e e e e me e e ns 98
Box 5.A3.11.0utside and SECONM JORS........ccoiiiiiiii i a e e e e e e e e e e e anenes 99
Box 5.A3.12.The transition to other organisations.................oovvivieeeiiiiieiicce e 100
Box 5.A3.13.Contact with former COllEAagUES............cooiiiiiii e 100
Box 5.A3.14.Accepting gifts and other Perquisites..............coooiiiiiirccci e 101
Box 5.A3.15.0ffers of gifts and other perquUISItes.............uuiiiiiicccei e eeeeeeeeeer e 102
Box 5.A3.16.Professional INAEPENUENCE. .........ceuiiiiiiiieere et e e e 102



APS

CSO

EC

EU

FAA

HLOGA

OGE

IMF

PASC

PPP

SSZ

WBG

GOV/PGCIGF(2009)3

ACRONYMS

Australian Public Service

civil society organisation

European Commission

European Union

Federal Accountability Act, Canada

Honest Leadeship and Open Government Act, United States
Office of Government Ethics, United States

International Monetary Fund

Public Administration Select Committee, United Kingdom
public private partnership

State Services Commission, N&e&aland

World Bank Group



GOV/PGCIGF(2009)3

EXECUTIVE SUMMARY

6. There is increased concern about new public management methods which encourage
personnel to move between the public dmelprivate sector to support labenrarketdynamism in

OECD countries. When officials leave public officeither permanently or temporarilyto work for
privateornomppr of it sector s, concerns of impropriety (
position) can put trust in the publeervice at risk. Causes of increased public and governmental
concern about pogtubliccemployment conflict of interest includiee facts that

1 the public sector has developed close interactions with other sectors which can result in
increased risks to ingeity, e.g.public officials may have unduly cosy relationships with
business and ngorofit organisations

1 public officials are moving much more frequently, either permanently or temporarily, between
public- and privatesector jobs.

7. Consequently, many countries are making it a priority to review and modernise arrangements
to effectively prevent and manage conflict of interest inpostiic employment. Most pogtublic
employment offences occur when public offisiaise information or contacts acquired while in
government to benefit themselves, or others, after they leave government. However, despite the use of

the tewpmbRpostmpl oyment o, these offences can
governmat.
8. Major postpublic employmenproblem areas involve public officials when they:
T seek future employment outside the public service,
1 conductpostpublic employmentobbying back to government institutions,
I switchsides in the same process,
f use fAinsider informationo,
1 are reemployed in the public service, for example, to do the same tasks.
0. The challenge for governments is to strike an appropriate balance between fostelimg pu

integrity through adequatgostpublic employmentnstruments and preserving a reasonable measure
of employment freedom to attract experienced and skilful candidates for public office. Experience
shows how influential the context is in designing, iempénting and enforcing adequaiestpublic
employmentmeasures tailored to properly address the particular problems countries face. Ensuring
compliance withpostpublic employmenimeasures can indeed be particularly difficult because most
postpublic empbymentoffences are committed by public officials who, by leaving the public sector,
move somewhat beyond administrative government control.
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10. The principles for managing pegtblic employment conflict of interegrovide a point of

reference for policy makers and managers to review and modernispuptistemployment policy

and practice. The principles were designed to support efforts to prevent actual or potential conflict of
interest in public officee.g.byrequi ri ng that @dApublic officials st
sector empl oyment prospects by giving preferen
making. In reviewing their actual arrangements, policy makers may consider systéynexigalining

the extent to which existing regulations, policies and practices can meet the requirements of the
principles, as a first step.

11 Moreover, policy makers may consider the pgagblic employment good pectce
frameworkwhen developing options for implementation and enforcement instruments and measures.
The framework addresses strategic aspects of managing-pubdistemployment system and it also
provides a structure for developing coherent and compsile postpublic employment policy and
practice. Selected elements of good practices are also presented in the framework to give concrete
examples of options that could be considered as benchmarks.

12 Key pillars d the postpublic employment good practice framework include, in particular:

1 The postpublic employment system contains the instrument(s) needed to deal effectively with
its current and anticipatgubstpublic employmenproblems and emerging concerns.

1 The postpublic employment instrument(s) is linked, where feasible, with instrument(s)
dealing with conflict of interest in the public sector and with the overall values and integrity
framework.

1 The postpublic employment system covers all entities for wipostpublic employmenis a
real or potential problem and meets the distinctive needs of each entity.

1 The postpublic employment system covers all of the important risk areapdsipublic
employmentonflict of interest.

1 The restrictions, in particulahe length of time limits imposed on the activities of former
public officials, are proportionate to the gravity of thestpublic employmentonflict of
interest threat that the officials pose.

1 The restrictions and prohibitions contained in thestpullic employment system are
effectively communicated to all affected parties.

1 The authorities, procedures and criteria for making appueeisions in individual post
public employment cases as well as for appeals against these decisions are transparent and
effective.

1 The enforcement sanctions for ppstblic employment offences are clear and proportional,
and are timely, consistently and equitably applied.

1 The effectiveness of the policies and practices contained in matipublic employment
system is ssessed regularly and, where appropriate, is updated and adjusted to emerging
concerns.

13. Dealing with pospublic employment problems has been a relatively recent challenge in
many OECD countries. However, even nobies with established pepublic employment

9
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frameworks have faced newly emerging conceérusiven by constantly evaluating soqolitical
contexts’ that have forced governments to adjust existing regulations, policies and practices. This
book draws #ention to reviewed elements of good practitadentified across OECD countries
mainly at the national level, but also at the-saltional level to help future efforts by outlining
alternative options as valuable benchmarks and sharing experiendessams learned.

14. A further challenge is to provide evidence on the extent to which formal instruments are
implemented and daily practices are effective. As this requires a good understanding of the context,
Partll provides further insights on emerging concerns relateghastpublic employmentin the

country context of Norway. This part explains the approach taken by the government and steps for
developingpostpublic employmenguidelines for both politicians drpublic servants.

15. Ambiguity in transition from political to senior civil service positions and from civil service
to the private and neprofit sectors pushepostpublic employmentssues forward to the Norwegia
Parliament. Thetortingrequested reports on existing arrangements and considered it significant to
introduce possible restrictions frostpublic employmenin order to maintain integrity in government.
Consequently, th@ostEmployment Guidelines fahe Public Servicavas issued for public servants

in July2005, followed by theEthical Guidelines for the Publi&ervice in SeptembeR005 to
modernise the wider framework for promoting integrity in the public service.

16. In addition to the public servants, a separate set of guidelinesPdastEmployment
Guidelines for Politiciansvas developed for ministers, political secretaries and political advisers.
These guidelines came into force almost immediately to cpwstpublic employmentcases of
former senior officials after the government transition in Nover2gbéb. This case study summarises

the main features of the three guidelines and explains how they fit into the Norwegiapdiicial

and administrativeontext. It also presents implementing mechanisms and highlights lessons learned
in their application in the early years.

17. Although the provisions on prohibitions and restrictions in the-pogtloyment guidelines

are almost identical for politicians and public servants, the approval denisiking process on post
employment cases differs substantially. While approval decisions for public servants remain in the
administrative hierarchy, an independent bddithe Sanding Committee on Outside Political
Appointments was established with the authority to decide in the -pogiloyment cases of
ministers, political secretaries and political advisers. As key documents of this procedure are available
on the web, informa&n on postemployment cases of former politicians is highly visible: this enables
public scrutiny and supports compliance.

1C
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PART |

POST-PUBLIC EMPLOYMENT: P ROBLEMS, PRINCIPLES AND GOOD PRACTICES

This partprovides a comparative owéew of concerngelated to pospublic employment. It als
analyss currentapproaches anstandardgor prohibitions and restrictionf®r managingconflict
of interest in pospublic employment

Based on reviewed experience of OECD countries, a set of principles anod apgtice
frameworkare presented to provide decision makers and managers with optiossrahents,
procedures and structuresrgviewing and updatingxistingpolicies and practicesf their post
employment system.

A=

11
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Chapter 1

Introduction

This chapter provides the context fpostpublic employment anaxplains the nature an
implications of major types of pesimployment problemdt also defines important terms us
throughout this bok and sets out the scope and structure of IPRdstPublic Employment
Problems, Principles and Good Practices.

d

12
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Postpublic employment a practiceon the rise

18. A growing challenge across OECD countries hesrbhowtat t r act t he fibest
workforce to serve the public interest in publigamisations. In line with new public management
practicesseveral countries have encouraged movement of personnel between the public sector and the
private seair and opened up recruitment in middle and higher level positions. As a nesudment
between sectors is on the riser Example over 75% of new entrants in senior positions came from
outside the civil service in the United Kingdom and after a pesfofibur to five years sought to

return to the private or neprofit sectors.

19. Facilitating the development of ci vil serv
experience in the private sector is suppotwgdpublic opinion in many countrie§or example, a

French survey indicated 70% support for putting in place a system that obliges civil servants to get
experience in the private sector during their cafiestitut CSA, 2006)In fact, «kill development ad
Airemoving barriers to | abour mar ket participat
c 0 u n t(QECE, 20D6a)

20. In the pas0years, most countries have opened up the recruitment of their public services
either through the move towards more posiiaised systems, with all positions open to outside
applicantsthe move of parts of their systems to more positiased employment systems (such as in
agencies in some systema) the opening of senior pasihs to more lateral entries. Even in countries
that traditionally have relatively closed carbased systems,g.Belgium, France, Ireland and Korea,
the recruitment of large parts of senrievel positions has been omshup to applicantsfrom the
private sector.

21 Leaving public office, however, also raisiegitimate questions about the potential use or
misuse of the special knowledge and insightsuiflip officials when they leave office andeither
temporaily or permanentlyi work in the private or nefor-profit sectors. The knowledge of
commercially sensitive information, for example, could provide unfair advantage over competitors.
Suspicion of i mpropriety, imsider hinforaagiord t(defeed mot ent i
information not available to the public, such asssiféed government informatiorg.g.on policy
intention, national securitgtc; data on personal privacyand commercially sensitive information
e.g.trade secretsfor the illicit benefit of former public officials is a widely shared concern across
OECD countries, as it could endanger confidence in public decisions and public service in general.
Postpublic employment could become a particularly highly sensitive issue during gusirn
transitions or periods of outsourcing and downsizing.

22, Maintaining citizenétrust in governmerit a key concern across OECD countriesequires

ensuring that officials persistently serve the public inter88tat instruments and mechanisoan

achieve this aim when public officials leave office? Identifying, preventing and manamifigct of
interest(defined asia confl i ct bet ween the public duty an
which public officials have privateeapacity interests which could improperly influence the
perfor mance of t heir of f [OECD 12004d plb]) ie Ppostpublid resp
employment is criticato defending the public intereaind controlling potentidbreaches to integrity

when officials leave the public sectdue it temporarily or permanently

1 AStrengthening Trust in Government: Wh a't Rol e
central theme othe ministerial meeting of the OECD Public Governance Committee in 2005 in
Rotterdam, Netherlands. Further details on the meetingvailable aivww.modernisinggovernment.com

13
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23. Postpublic employmentoffences occur when public officials use, or appear to use,
information or contacts acquirechike in government to benefit themselves, or others, after they leave
government. However, conflict of interest relategotstemploymentcan also occur beforefficials

actually leave public office. For example, a serving public official can give pn¢f@r&aeatment to a
business firm with a view to obtaining employment with that firm after leaving government. If the
official is successful in obtaining that employment and leaves government, he or she had an actual
conflict-of-interest situation relatettd postpublic employmentThe former official, for example, can

also use confidential information obtained while in government to the benefit of his or her new
employer.Thus conflict of interest related feostpublic employmentan arise both from:

1 the use of someodecurrent public office for private gaing.g.makinga biased decision to
benefita prospective employer)

T the wrongful e X p Ipreviouspublic affice eaqmisusingnsensitiveeoffisial
information fortheillicit benefit of the former public officiabr his or her new employer

24. More examples of what can happen as personnel move between the public and the private
sector (otherwise known as t hfeundfinrBext.b. The foqugof d o or 0
this book howeverwill primarily be on the behaviour of former public officials in their relations with

public organisations.

Box 1.1. Movement between the public and private sectors: thefir evol vi ng door

The movement of key actors between the private and public sectors is often called the ir e vol vi
phenomenon. Executives of corporations and representatives of special interest groups have built up close
relationships with government institutions, in particular those that oversee or regulate the sector concerned.
Forms of the revolving door phenomenon include:

I From private sector-to-government revolving door: appointment of corporate executives and business
lobbyists to key posts in government agencies. This phenomenon, al so known dving
door o may e s tbasinéss dihs ina poligyr formulation and regulatory enforcement in
governmental posts that oversee their former industry or employer.

I From government-to-private sector revolving door: when public officials move to lucrative private-sector
positions in which they may use their government experience and connections i while they are still in
office or after leaving public office i to unfairly benefit their new employer (e.g. in matters of public
procurement, regulatory policy, etc.).

From government-to-lobbyist revolving door: movement of decision makers (e.g. former lawmakers and
executive-branch officials) to become well-paid advocates and to use the inside connections of former
officials to advance the interests of corporate clients.

Source: Revolving Door Working Group ( 2 0 0 A Matter &f Trust: How the Revolving Door Undermines Public Confidence in
Government-and What t o wve.revobiogdobr.infot o,

Concerns:undermining the public interest

25. There are severalausesof increased public and governmental concern aboutdsic
employment conflict of interest.
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26. First, concern about pepublic employmehis part of a broader concern in countries around
the world aboutintegrity of public officials and, in particular, about biessulting from conflict of
interestin public decision making. The OECD recognised this concern and developed principles and
policy recommendations in the form afRecommendation on Guidelines for Managing Conflict of
Interest in the Public Servigsee BoxL.2) in 2003. Moreover, a set of practical to@BECD, 2005)

was designed to assist governments putting cowdfidtiterest and integrity policies into daily
practice. In reviewing progress made in implementing the 2R@8ommendatignpostpublic
employment conflict of interest and lobbying were identified as emerging issues thad tedx
addressed by the OECD becausadhead been no comparative studiepos$tpublic employment
policies and practices.

Box 1.2. OECD Guidelines for Managing Conflict of Interest in the Public Service
The OECD Guidelines for Managing Conflict of Interest in the Public Service help policy makers review and
modernise existing conflict-of-interest policy and practice for public officials, including public servants, civil

servants, employees and public office holders. The Guidelines reflect, in particular, policies and practices that
have proved effective in OECD countries, and are designed to:

9 help government institutions and agencies to develop an effective conflict-of-interest policy that fosters
public confidence in their integrity, and the integrity of public officials and public decision making;

I create a practical framework of reference for reviewing existing solutions and modernising mechanisms
in line with good practices in OECD countries;

I promote a public service culture where conflicts of interest are properly identified and resolved or
managed, in an appropriately transparent and timely way, without unduly inhibiting the effectiveness
and efficiency of the public organisations concerned,;

9 support partnerships between the public sector and the business and non-profit sectors, in accordance
with clear public standards defining the parties6responsibilities for integrity.

The Guidelines provide a suite of core principles, policy frameworks, institutional strategies and
management tools for managing conflict of interest, arranged in three sections:

f  managing conflicts of interest: aims, approach, definitions and principles;
I  developing the policy framework;

I implementing the policy framework.

Source: OECD (2004), Managing Conflict of Interest in the Public Service: OECD Guidelines and Country Experiences, OECD,
Paris.

27. A significant concern about pegtiblic employment offences, like conflicf interest in
general, is that they could significantipdermine publi¢rustin government. In democratic setes,
potential decline of citize@strust in public institutions and confidence in public decision making
justify strong and concerted actions to promote good public governance. The development and
implementation of effective measures to prevent breatthmtegrity, such as peptiblic employment
offences, can help maintain or-establish public confidence in the integrity of governmental
activities.
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28. This task is made more difficult by an increased conceoutapostpublic employment,

namely the citizerfsperception that certain public sector reforms have brought some public officials

into unduly cosy relationshipsith business and neprofit organisations andreated grey areas with

risks to integrity New approaches to public sector management, including the substantial expansion of
public-private partnerships, sponsorship, privatisation, concession and contracting out arrangements,
have resultednh close interactions with the private sector and increapgdrtunities for conflicbof-

interest situations, especially those related to-pogiloyment of public officials. Moreover, urging
public servants to treat citizens as #Acustomer
Aspeci al s epe of impreving them pogpubléc erhptoyment prospects.

29. Last but not least, making use of insider information and improperly employing formal
publ i c of ficial s-ofdfud i pegr itdhe i ma yircfaailsrion grdevsaun tta gi
competitorsand could endanger competition in the private sector.

30. As an example, Bo%.3 presents important reasons why the public should pay more
attention to pospublic employment, as foul by the USRevolving Door Working Grap.

Box 1.3. Important reasons why the public should pay more attention to personnel movement between the
private and public sectors, according to the US Revolving Door Working Group

The report of the Revolving Door Working Group in the United States, A Matter of Trust: How the Revolving
Door Undermines Public Confidence in Government i and What to Do About It, reviewed issues related to
movement between the federal government and the private sector and listed six important reasons why the public
should pay more attention to the fArevolving door o:

1. It can provide a vehicle for public servants to use their office for personal or private gain at the expense
of the American taxpayer.

2. The revolving door casts grave doubts on the integrity of official actions and legislation. A member of
Congress or a government employee could well be influenced in his or her official actions by promises
ofafuture high-paying job from a business that dctoosswhileip
government. Even if the official is not unduly influenced by promises of future employment, the
appearance of undue influence itself casts aspersions on the integrity of the federal government.

3. It can provide some government contractors with unfair advantages over their competitors, due to
insider knowledge that can be used to the benefit of the contractor, and potentially to the detriment of
the public interest.

4. The former employee may have privileged access to government officials. Tapping into a closed
network friends and colleagues built while in office, a government employee-turned lobbyist may well
have access to power brokers not available to others. In some cases, these networks could involve
prior obligations and favours. Former members of Congress even retain privileged access to the
Congressional gym, dining hall and floors of Congress.

5. It has resulted in a highly complex but ultimately ineffective framework of ethics and conflict-of-interest
regulations. Enforcing those regulations has become a virtual industry within the government, costing
significant resources but rarely resulting in sanctions or convictions of those accused of violating the
rules. As a result, ethics rules offer little or no deterrent to those who might violate the public trust.

6. The appearance of impropriety exacerbates public distrust in government, ultimately causing a decline
in civic participation. It also demoralises honest government workers who do not use their government
jobs as a stepping stone to lucrative employment government contractors or lobbying firms.

Source: Revolving Door Working Group ( 2 0 0 A Matter &@f Trust: How the Revolving Door Undermines Public Confidence in
Government-and What t o wve.revobiogdobr.infot o,
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Public secta career: changing patterns

3L Emerging concerns about pgmiblic employment are also related to the ongoing changes in

the career patterns of public servamtbo leavetraditional lifelong public service careerin a

growing number of countries, the traditional notion of career public service in the sense of security of
tenure has diminished or disappeared as a result of substantial public sector reforms as well as staff
cutbacks associated with government downgiZOECD, 2008) The decrease in public servants
perception of their probable job security encourages them to pay much more attention to employment
opportunities outside the public sector.

32 At the same time, encoaged by many government initiatives to develop skills and acquire
broader knowledge and experiences, the concept of a modern career increasingly includes employment
in both the public and private sectors. Employeesraeing much more frequently betwepnblic

and private sector jobgoth as a normal aspect of their working lives and, in some jurisdictions, as
part of governmensponsored exchange programmes. This means that more and more public servants
will be open and attentive to emerging privagtor job opportunities in order to develop new skills

and obtain unique experiences well as to boost their career prospeldbwever, many of them do

not expect to permanently leave the public se€@orthe ontrary, they intend to return to the public

sector after workindor a fewyears in the private sectahis in itselfcanraise new possibilities for
conflict-of-interest situations.

Posti employment restrictionsversusemployment freedom: striking a balance

33 There is a clear need to bettdentify, prevent and managhe more frequent posgtublic
employment problemtghatresultfrom increased personnel movement between the public and private
sectors Equally importanthowever,is the need to strike an pqpriate balance between promoting
integrity (def i ned here as fithe proper use of funds,
purposes for which they ar ep.7]) nthe pubblie dectdr througle u s e
strict prohibitions ad restrictions in thepostpublic employmentsystem on the one handnd
preserving a reasonable measure of employment freedom for current and former public officials on the
other.

34. Given theincreasing competitn between the public and private sectors for knowledge
workers and the increasing motivation ahd need fqrpublic servants to enhance their skills and
knowledge through private sector experience, governments must be carsftikéoanadequate
balarce and not to impose pggtiblic employment prohibitions and restrictions that are unduly
stringent. Consequently, prohibitions and restrictions may be considered as temporary solutions, and
policy makeramight seek to establish reasonable time lirifer example in the formoific o ol i n g
of f 0 ipadlared o the gravity of actual and potential risks.

Structure and scope

35. Postpublic employmenbffences involve activities primarily biprmer rather than cuant

public officials. In some countrigsostpublic employment s d e s cr i-difieed mp$ ofimesat O
or Aspparatbne mpl oyment 6. Whil e politicians are not
the term pospublic employmentis applied in commorusage- and in Partl - to cover both
politicians and public servants. T booktd iecluda A pub
both public servants and politicians either elected or appointed.
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36. Based a OECD country experienc®artl reviewstherelevant aspects and components of a
comprehensive framework for preventing conflict of interest in-pabtic employment. Specifically,
it will:

1 outlinetheconcerngriving the policy review and update

1 analyse currentapproaches and existing standafeésg.prohibitions and restrictions) for
preventing conflict of interest in pepuiblic employment

1 review existing solution$ for example by examining their strengths and weaknésses
measure the effectimess of arrangements for implementing and enfor@ogtpublic
employment prohibitions and restrictions, in particular the procedures, incentives and
sanctions.

37. Chapter2 explains the nature and implications fife major postpublic employment
problemareas Chapters3 and 4 examine the management of these proble@igpter3 provides
principles for managing pospublic employment problemand Chapterd providesa framework of
postpublic employmenguidelines fo developing an effectivpostpublic employmensystem that
includes instruments, procedures and structures in the form of policies and prtactizemg post

public employmentconflict of interest Chapter4 also explainsthe pillars of the good practce
framework for implementing the principlesdpreserns exanples of selected good practidéde good
practices discuss topics such as selecting implementation instruments, covering risk and enforcing
sanctions.

2. Postemployment policies and practices are an essential part of theitintegmework in public
organisations, as outlined ffowards a Sound Integrity Framework: Instruments, Mechanisms, Actors
and Conditions for Implementatip@ ECDGOV/PGC/GF(2009)1
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Chapte 2

PostPublic Employment Problem Areas

This chapter reviews major types of ppsiblic employment offence# beginswith examining a
problem area that arises before the official actually leaves govermwiesti seels future
employment outsidehe public service Problem areaisivolve public officials when theyconduct
postemployment lobbying back to government institutiawitch sides in the same proce
or use insider informatianThe chapter finally reviewshe problem resulting from the -r¢
enployment or reengagement of former officials by public organisatifom example, to do th
same tasks.

W,
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Seeking future employment

38. While individuals are still working for public organisations and expected dmgte the

public interest, they can take measures to improve their future employment prospects outside the
public sector. They cagive preferential treatmenin such forms as contracts, grants, subsidies or lax

rule enforcement, to outside organisation$1i s of fence is often describe
clients in the performance of diseofficial responsibilities. Officials performing regulatory roles
(e.g.bank and assurance, environmental protection, workplace safety, police) are incallggmod

position to take advantage of their public office in this fashion. Involvement in this offence is
facilitated by the welk n o wn p h e n ceguwatoy maptard d&iccor di ng t o whic
officials whose mandate is to seek the public #geend up favouring the interests of those being
regulatedi and in some cases favouring their own interests in future employment over their official
duties.

39. Offering rewardin the form ofa postemployment job &n often occur in such a subtiay

that a public officials colleagues may not suspect wrongdoing or, if theyateunable to prove it.
What appears to be special treatment for a client is often difficult to distinguish from what is simply
good serviceHowever, even suspicion of rewarding favourable decisions in thé pagtarticular in

public procurement, including the tendering or contract management stage, or in privdtisatioh

may have substantially benefited a prospective employer cowmithdy endanger trust in public
decision making.

40. Consequently, appropriate care must be taken to control bias through ensuring that public
officialsd emphasis on customeentred or cliententred service, pursden part through their close
contacts with employees in private and +#poofit organisations, does not gradually develop into
unduly favourable treatmentCommission of this offence is often evidenced by the granting of
treatment to certain clients thatnot fairly and equitably available to all clients.

Postpublic employmentlobbying

41. Lobbying is a worldwide practice that can provide policy makers withluable insight and

data for more informed decision magi Consequently, in modern democracies lobbying politicians
and public servants to influence the development and implementation of public policies and
programmes is considered legitimate. However, lobbying is often perceived negatively across the
globe, & giving special advantage® vocal vested interests. Concerns that negotiations carried out
behind closed doors could override the interests of the whole community have pushed lobbying to the
political agenda in many societies.

42. It is increasingly acknowledged that former puliiticials with knowledge and access to

other public officials are an asset in the lobbyisterid. Lobbying government by formepublic

officials is the form of pospublic employment pigem most highlighted by the media. Improper
conduct, even corrupt activities by some lobbyists, especially in respect of government decisions
regardingthe awarding of contracts, grants and subsiti@sincreased public concern amfliven

decision makerso establish or strengthen specific restrictiohbese restrictiongnclude adequate
Acoodfifn@ peri ods duri ng whre odt tolbbboyr baekrtheirpformer i ¢ 0 1
government organisations. However, only a few OECD countries anthaotbes have responded to

this concern by adopting rules and disclosure procedures for lobbyists that are designed to prevent and
control possible misconduct by requesting increased transparency and accountability in lobbying
(e.g.through registration and disdure by lobbyists).
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43. There is a close connection between lobbying and conflict of interest, particotety

public employmentonflict of interest. Apostpublic employmenproblem arises when persons who

have kft government seek to lobby their former employer on behalf of themselves or their new
employer. Their former government colleagues may feel pressured or obliged to grant them
preferential treatment. This treatment can take such fornpsivakeged accesso decision makers,

private or secret consultations, improper access to information and even biased decisions. These
special opportunities are not available to the lobliyisompetitors if the lobbyist is running his or

her own businesis or to the cometitors of the lobbyigs new employer. As a result, fairness and
transparency in government decision making come into question.

44, Moreover, posemployment lobbying back to former government institutionselated to

the previous offencepublic officials who are contemplating leaving the public sector to become
lobbyists may be tempted to gipeeferential treatmento potential employers in the private and-no
for-profit sectors.

45, As explainedin the next sectigna common remedy in such cases is the imposition of a
coolingoff periodi a designated period of time during which former public officials cannot accept
employment with certain private sector organisations anaarepresent any entity in dealings with
specified parts of the government where those representations are likely to constitute a real or apparent
conflict of interest. For many public servants who have left government, it may be adequate to restrict
thar access to their former departments or agencies, but for senior officials, especially ministers with
extensive contacts, information and influence, goverrwwigie prohibitions may be considered
necessary. Furthermore, restrictions may also prohibigusformation obtained during public office
that has been c | awmtdihdt infermaticn $osediits olassification ortisi otnérviise
disclosed by the government.

Switching sides

46. In the normal corse of government operations, there are many disputes between public
officials and norgovernmental actors over such matters as compliance with regulations, the
adjudication of claims, and the awarding of contracts, grants and subsidies-pAlplaisempoyment
problem arises when for mer publ irepregefthénsdlvasilos s w
their new employer to governmeéntan ongoingprocedureor negotiation on a contentious issue for

which they had responsibility when they workedthe public sector.

47. The followingpractical examplean highlight the concerns related to the problem: a revenue
official dealing with a tax dispute with a private firm could leave his or her office andé¢pessent

that firmés side against the government in the same dispute. Many countries employ strict rules against
switching sides. For example, in Canada, no former pofffice holderi s per mi tt ed t o A
behalf of any person or organisation @gonnection with any specific proceeding, transaction,
negotiation or case to which the Crown is a party and with respect to which the formeroffidaic

holderhad acted for, or provided advice to, the Craw@anada, 2006)

48. Switching sides draws attention to ewvident form of pospublic employment problenThis
offence is similar to, but narrower than, the lobbying problem discussed above. Similarly to lobbying,
this problem is handled by imposing a coolwoff period during which former public officials are
prohibited from switching sideslowever, the applied timeframe isked to the life of the matter;
therefore the ban remains valid until the matter is completed (a life of the matter restriction).
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Usinginsider information

49, Collecting, analysing androcessing information is a fundamental activofygovernments

and a crucial aspect of public decision making. All democratic governments impose restrictions on
public officialsouse of confidential information, often by such means as requiring officials to take an
oath of office and secrecy. In addition, offic@ise of confidential information for personal or private
benefitis widely viewed as a confligif-interest issue.

50. A postpublic employment conflict of interest arises when public officials who leave
governmentake unfair advantage of confidential informatitivat they acquired while in government

to benefitthemdeves or their new employer. The broad te
to refer not only to information that is formally classified as confidential but also to information to
which public officials have access by virtue of their official positemd which has not been made
available to the general public.

51 OECD countries in genergrohibit the misuse of insider informatiofor example in
Canada, a former publ i c of fadviceethhoslodherrcliemt,dusipesso hi b i
associate or employer using information that was obtained in his or her capacity as a public office
holder and is not available to the pulliiCanada, 2006)

52, Another examplés provided inBox 2.1, in which Norwaydevelopedhe PostEmployment
Guidelines for the Public Serviée 2005 out of a need to protect internal information, protect other
organisationsd trade secrets and safeguard publ

Box 2.1. Norway: Concerns leading to the development of the
Post-Employment Guidelines for the Public Service

Although Norwegian State administrative agencies do not regularly operate in a competitive market, they
may have justifiable needs for post-public employment clauses in employee contracts, similarly to private sector
companies. Concerns related to post-public employment reached the Parliament which debated them in 2000-
2001. Following the recommendations of the Parliament, the Post-Employment Guidelines for the Public Service
were developed for the following reasons:

f The need to protect internal information: The State must seek to prevent other organisations from
gaining knowledge about an admi ni .y omthe fermulatoy ef
policy and regulations. Such knowledge could result in illegal competitive advantage.

f The need to protect ot he rTheoStag ausissek to prevans ah organisatios
from gaining access to confidential information about other organisations, including trade secrets, etc.
Such knowledge could also result in illegal competitive advantage.

I The need to safeguard public confidence in the public service: State administrative agencies must seek
to prevent suspicions that a civil servant has taken advantage of his or her position to gain special
advantages for an organisation. Such suspicions could weaken public confidence in the integrity and
impartiality of the administration.

These concerns may be considered to justify preventive actionssuchas ft empor ar y ahd/s
flabstinence from involvement in certain caseso.

Source: Norway (2005a), Post-Employment Guidelines for the Public Service, July; Norway (2005b), Post-Employment
Guidelines for Politicians, November.
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53. In practice, governments have to distinguish between former ofticisisuse of insider
information and their legitimate use of knowledge and skills gained from their work experience in
government. Moreovegrchiesing an appropriatbalancebetween counter measures against misuse of
insider information and providing a reasonable employment freedom for current and former public
officials is necessary if governments wantémtinue to attragtxperienced knowledgeonkers.

54. The imposition of a coolingff period previously noted as a means of managing the
problems ofpostpublic employmeniobbying and switching sides, can also be applied to prevent
misuse of insider informai on because that information tends
prohibition generally remains valid until the insider information becomes unclassified or is made
public.

Re-engaging or reemploying former officials

55. A final type of postpublic employment problem arises whismmer public officials aree-
engaged by public organisations to do substantially the same thatkthey did when they were
employed there. Public officials are sometimesemgaged bybeing brought back to public
organisations as consultants on consactperform the same tasks they did previously. Given the
increasing mobility of individuals between the public and private sectors and the specific expertise of
former officials, the ragnitude of this problem is likely to increase.

56. Clearly, there are circumstances in which such arrangements are appropriate and necessary
A public servant, for example, may leave at the normal retirement agiecibutan be hired back on a
contract basi$ even at a higher pay levebecause of a pressing need for his or her expertise and the
public organisatio@s inability to find an adequate replacement.

57. There is som&hat less concern abouteagagement or remployment if a former official

is hired to work in a part of the public sector that is not directly connected with his or her former job.
However, conflict of interest may appear when former public servantsng@ged on a contractual
basis to provide services fampublic organisation they workdadr before, in particular when they are
re-hired or engaged on a contractual basis for the same task.cihée seen as benefitting from
connections to their formegolleagues Consequentlyan appropriately competitive and transparent
hiring process for engaging former colleagues is critical to prevent potential or actual conflict of
interestspecifically,and ensure fairness of the hiring procegnerally
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Chapter 3

Principles for Managing PostPublic Employment Problems

This chaptepresents a set @finciples for preventing and managing the gmsblic employment
problems reviewed irthe previous chapterA key objective of thischapteris to outline &
comprehensive guidance witliternative solutions that can be considered by policy makers to

prevent and manage peqsaiblic employment conflict of interest aralso counter probable
offences.
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Introduction

58. Governments experience particular challenges as they worlevelopp effective legal
frameworls, policies and practicet® prevent and managostpublic employment problemss such
problems generally arise whéormer public officials hee movedbeyond the contradf government
having left the public sector

59. Experience shows that theieno one best approati fosteing integrity. This is alsdrue

when dealing withpostpublic employmeniprablems each country needs to develop its opost

public employmentsystem for dealing withts specific and particulapostpublic employment
problemsas well asanticipate emerging issues. Consequently, each c@sptgtpublic employment
system mustdtailored to the particular problems it faces and to the demands of its political, legal and
administrative systems.

60. The relative importance of thieve problem area$ examined in Chapté&i variesboth
within a single public sector and from one country to another. However, it is comthonightthat
managing and monitoringostpublic employmentffences is more difficult than managing other
types of conflictof interest as restrictions can be imposed muchereasily on current officials than
on former ones. Therefore, alternative solutidnsuch as incentivedo encourag voluntary
compliance with high standards of integiityare more important in managingostpublic
employmenproblems than other conftiof-interest situations.

Designing the PostPublic Employment Principles

61 This section introduces thgrinciples for managing pogublic employment conflict of
interest in the public servidehereaftereferral toas thePostPublic Employment ihciplesi which
identify essential components of a comprehengostpublic employmensystem.

62 The principles were designed to provide a point of reference against which palkers

and managers in public sector organisations can assess the strengths and deficiencies pbsturrent
public employmensystens in light of their existing and anticipated needs. As explained later, policy
makers and agency managers can choaseetprinciples that best meet their specific requirements
and then implement them through appropriate regulations, policies and practices.

63. The principlesare fundamentally based on the problereas reviewed i€hapter2 and on
the restrictions and prohibitions gpostpublic employmentexamined in the OECD survey on
fAvoiding Conflict of Interest in PodRublic Employmeni (OECD, 2006) The PostPublic
Employment Principledhiave beerdeveloped on the basis die core principles contained in the
OECD Guidelines for Managing Conflict of Interest in the Public Ser¢@eCD, 2004)(hereafter
referred toas theOECD Conflict of Interest Guidelingghat provide a commoframework for
managing conflicbf-interest sitations in the public service.

64. Several of the principles shown under the four core principles oD#ED Conflict of

Interest Guidelinegpertain to thepostpublic employmentissue generally speakingFor examp,
under ASupporting transparency and s dprivdte ny o
interests and affiliations that could compromise the disinterested performance of public duties should
be disclosed appropriately, to enable adequate daritbmanagement of a resolutio®ne specific
principle, under MAServing t he -pophlidemplaymentissue bye st 0
stating that A[p]Jublic officials are expekted
position which they held previously, including privileged information obtained in that position,
especially when seeking employment or appointment after leaving public. ofiice
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Box 3.1 lists the principles irfaded in theOECD Conflict of Interest Guidelinasder the

following core principles:

1
1
1
T

serving the public interest;
supporting transparency and scrutiny;
promoting individual responsibility and personal example;

engendering an organisational culture vahigintolerant of conflicts of interest.

Box 3.1. OECD principles for managing conflict of interest

The OECD Guidelines for Managing Conflict of Interest in the Public Service contain the following principles that
public officials are expected to observe when dealing with conflict of interest matters in order to promote integrity in the
performance of official duties and responsibilities.

Serving the public interest

)l

Public officials should make decisions and provide advice on the basis of the relevant law and policy, and
the merits of each case, without regard for personal gain (ie.be fdi si nterestedo) .
decision-making, in particular in the application of policy to individual cases, should not be prejudiced by the
religious, professional, party-political, ethnic, family, or other personal preferences or alignments of the
decision-maker.

Public officials should dispose of, or restrict the operation of, private interests that could compromise official
decisions in which they participate. Where this is not feasible, a public official should abstain from
involvement in official decisions which could be compromised by their private-capacity interests and
affiliations.

Public officials should avoid private-capacity action which could deriv e an i mproper adv
informationo obtained in the course of official
public, and are required not to misuse their position and government resources for private gain.

Public officials should not seek or accept any form of improper benefit in expectation of influencing the
performance or non-performance of official duties or functions.

Public officials are expected not to take improper advantage of a public office or official position which they
held previously, including privileged information obtained in that position, especially when seeking
employment or appointment after leaving public office.

Supporting transparency and scrutiny

)l

Public officials and public organisations are expected to act in a manner that will bear the closest public
scrutiny. This obligation is not fully discharged simply by acting within the letter of the law; it also entails
respecting broader public service values such as disinterestedness, impartiality and integrity.

Public officialso private interests and affiliat
public duties should be disclosed appropriately, to enable adequate control and management of a
resolution.

Public organisations and officials should ensure consistency and an appropriate degree of openness in the
process of resolving or managing a conflict of interest situation.
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Box 3.1. OECD principles for managing conflict of interest (cont.)

I Public officials and public organisations should promote scrutiny of their management of conflict of interest
situations, within the applicable legal framework.

Promoting individual responsibility and personal example

I Public officials are expected to act at all times so that their integrity serves an example to other public
officials and the public.

I Public officials should accept responsibility for arranging their private-capacity affairs, as far as reasonably
possible, so as to prevent conflicts of interest arising on appointment to public office and thereafter.

I Public officials should accept responsibility for identifying and resolving conflicts in favour of the public
interest when a conflict does arise.

I Public officials and public organisations are expected to demonstrate their commitment to integrity and
professionalism through their application of effective Conflict of Interest policy and practice.

Engendering an organisational culture which is intolerant of conflicts of interest

I Public organisations should provide and implement adequate management policies, processes, and
practices in the working environment to encourage the effective control and management of conflict of
interest situations.

I Organisational practices should encourage public officials to disclose and discuss conflict of interest
matters, and provide reasonable measures to protect disclosures from misuse by others.

1 Public organisations should create and sustain a culture of open communication and dialogue concerning
integrity and its promotion.

I Public organisations should provide guidance and training to promote understanding and dynamic evolution
of the public organisation® established rules and practices, and their application to the working
environment.

Source: OECD (2004), Managing Conflict of Interest in the Public Service: OECD Guidelines and Country Experiences, OECD, Paris

66. While the PostPublic Employment Principleare tailored to meet the specific challenges
posed bypostpublic employmentproblems, they share the spirit aimdent of the broade©OECD
Conflict of Interest Guidelines'he PostPublic Employment Principlegrovide a generdramework

that can beailoredby policy makers and managers to fit their specific public sector or agency context
and needs

67. ThePostPublic Employment Principlesre grouped into four functional categories:

1. The first category involves problems that arise primarily while officials stife
working in the public sector (Princides 1-5).

2. The secondcategory entails problems that arise primafger officials leave
government(Principles6-9).
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3. The third category focuses on the duty of current officialavoid preferential
treatment of former public officials (Principle$0-12).

4. Finally, Principlel3 involves norgovernmental employers and underlines the
responsibility of private firms and non-profit organisations to avoid postpublic
employment problemswhen employing former public officials.

68. Some of thes principlesi for examplefiprohibiting the use of insider informatioin are
aimed at a particular probleanea whereas others, suchiiasnouncing an officié intention to leave
the public sectay, pertain to more than one problerea. Thus, each prédm area should be carefully
assessed in terms dhe relevant principles that could prove useful in preventing, managing,
monitoring and enforcing it.

PostPublic Employment Principles

69. Theprinciples for managingostpublic employment conflict of interest in the public service
(t he -Pfubd s tc Emp | oy meorgdnise Ressentiat icgmipaments ) of pastpublic
employment system withia comprehensive and coherent structure. The principles provide a point of
reference against which policy makers and managers in public sector organisations carheeview
strengths and weaknessedludir currentpostpublic employmensystem and modernise it in light of
their specific contexincluding existing needs and anfiated problems.

Problems arising primarily while officials are still working in government

1. Public officials should not enhance their future employment prospects in the private and non
profit sectors by giving preferential treatment to potential employers.

2. Public officials should timely disclose their seeking or negotiating for employment and
offers of employment that could constitute conflict of interest.

3. Public officials should timely disclose their intention to seek and negotiate for employment
and or acept an offer of employment in the private and -poofit sectors that could
constitute conflict of interest.

4. Public officials who have decided to take up employment in the private angrofin
sectors should, where feasible, be excused from curreesdbft could constitute a conflict
of interest with their likely responsibilities to their future employer.

5. Before leaving the public sector, public officials who are in a position to become involved in
conflict of interest should have an exit interviewth the appropriate authority to examine
possible conflicof-interest situations and, if necessary, determine appropriate measures for
remedy.

Problems arising primarily after public officials have left government

6. Public officials should not use confiden a | or ot her fii nsidero inf
public sector.

7. Public officials who leave public sector should be restricted in their efforts to lobby their

former subordinates and colleagues in the public sector. An appropriate subject méjter li
time | imi-of bbb peobobdngay be i mposed.
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8. Thepostpublic employmensystem should take into consideration appropriate measures to
prevent and manage conflict of interest when public officials accept appointments to entities
with which the oficials had significant official dealings before they left the public sector. An
appropriate subject matter limit, time limit or cookioff period may be required.

9. Public officials should be prohibited fror
employer in an ongoing procedure on a contentious issue for which they had responsibility
before they left the public sector.

Duties of current officials in dealing with former public officials

10. Current public officials should be prohibited from granting prefemétreatment, special
access or privileged information to anyone, including former officials.

11. Current public officials who engage former public officials on a contractual basis to do
essentially the same job as the former officials performed when thekedvan public
organisation should ensure that the hiring process has been appropriately competitive and
transparent.

12. Thepostpublic employmensystem should give consideration to how to handle redundancy
payment received by former public officials whaey are reemployed.

Responsibilities of organisations that employ former public officials
70. Private firms and noprofit organisations should be restricted in using or encouraging

officials who are seeking to leawa who have left government to engage in activities that are
prohibited by law or regulation.

REFERENCES
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Chapter 4

Implementing the PostPublic Employment Principles:
Good Practice Framework

This chapter introduces throstPublic Employment Good Practicedmework and discussits
key pillars throughwhich thePostPublic Employnent Principlexan be implemented. Elements
of good practices are also included to enrich the framework with concrete examples from jvarious
jurisdictions in order to support policy makers and managers with alternative optiorn)s and
benchmarksReviewed god practicesinclude tle selection of implementatianechanismsthe
coverage of risk areas and enforcement of sanctions.
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Introduction

71 It may not be immediately evident how to implementRiestPublic Employment Enciples

set out in Chapte3. Policy makers and managers may wish to start by systematically examining to
whatextent the existing posfpublic employment measures can meet the requirements outlined by the
principles The PostPublic EmploymenGood Pratice Framework (hereafteeferred toas theiiGood
Practice Framewor, described in this chapteprovides a range of measures that could be
considered for comprehensive, effective and transparent implementation of the principles. The
framework containsthe key policies and practices to prevent, manage and contrejpydast
employment conflict of interest.

72 The Good PracticeFramework can be used t@ssess the current state of posblic
employment systemsoth by managers in individual public sector organisations and by policy makers
at the national and sutational levels on a comparative basis.

73. An effective pospublic employment system encompasses the followdag pillars and
characteristics

The postpublic employment system contains the instrument(s) needed to deal effectively with its
current and anticipatgabstpublic employmenproblems and emerging concerns.

The postpublic employment instrument(s) is lirkewhere feasible, with instrument(s) dealing
with conflict of interest in the public sector and with the overall values and integrity
framework.

The postpublic employment system covers all of the entities for whiastpublic employment
is a real or pantial problem, and meets the distinctive needs of each entity.

The postpublic employment system covers all of the important risk areagpdetpublic
employmentonflict of interest.

The restrictions, in particular the length of time limits imposedhenaictivities of former public
officials are proportionate to the gravity of thestpublic employmentonflict of interest
threat that the officials pose.

The restrictions and prohibitions contained in plestpublic employmensystem are effectively
communicated to all affected parties.

The authorities, procedures and criteria for making appreeisions in individual pogiublic
employment cases as well as for appeals against these decisions are transparent and
effective.

The enforcement sanctiofier postpublic employment offences are clear and proportional, and
are timely, consistently and equitably applied.

The effectiveness of the policies and practices contained inpeatpublic employmensystem
is assessed regularly and, where apprapriatupdated and adjusted to emerging concerns.

74. In the following sections each of the components of @wod Practice Frameworare

discussed. Referencesdiements of good practi¢edrawn fromOECD countries hat are reported (in
research results) or reputed (by experts in the field) to workivilistrate available policy options
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and benchmarks. Careful choice among available instruments is datiediectivdy managepost

public employment Consequentlymore details on elements of good practices are highlighted to
provide further information on the context. However, policy makers and managers should carefully
integratepostpublic employmensystens in the broader Integrity Framework and ensure a balanc
with the need to provide sufficient employment freedom to former public offidRdstpublic
employmentprohibitions and restrictions should not discourage -epadllified persons from entering

the public sector or unduly reducing their employment potspafter they leave public organisations.

Implementation instruments

1. The postpublic employment system contains the instrument(s) needed to deal effectively with its
current and anticipated pospublic employment problems and emerging concerns.

75. Governments are generally aware of potential risks to integrity inpudic employment

and the vast majority of OECD countries set out prohibitions and restrictions to avoid conflict of
interest in pospublic employnent (OECD, 2006a)ln order to maintain trust in government and
public decision makingpostpublic employmensystemsprohibit the use of insider informaticand
discourage the inappropriate use of personal influeeapto avoid suspicion othaving mae
decisions which may have benefited a prospective emp{Bigure4.1).

Figure 4.1. Aims of prohibitions and restrictions

25
20
15
10
5
0 : : : :
Avoid use OAfvofiiidn suisdee ro f Difcounage d e rAvoid suspicion of Other
informationdftoao mah é o rinfuerice petdiing rewarding past
disadvantage of disadvantage of decisions benefiting
former employer competitors prospective

employer

Source: OECD. (2006)

76. Postpublic employmentprohibitions and restrictions predominigntfocus on officials
leaving public office. Howevera few countries,e.g.France and the United States, can impose
restrictions in the criminal code for the potential or new employer of former public officials.

77. According to the formal sourcgea variety of instrumenttias been used for preventing and
managingpostpublic employmentconflict of interest, including primary legislation as the most
common instrumentollowed by codes of conduct, secondary legistatiother legal documents and

nonlegal documents. Each category of instruments is examined biri¢fg following sections
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Primary legislation

78. The principal sourceof postpublic employmentprohibitions and rdsctions is primary
legislation. Primary legislation dealing withostpublic employmentconflict of interest, like that
which deabk with conflict of interest in general, can take various forms, including:

1 General laws on civil and public service or gublic administration: for example, the General
Statute of Officials in Belgium and France; the Acts on Federal Civil Servants in Austria and
Germany; the Act on Civil Service in the Slovak Republic, the National Public Service Act in
Japan; and the Publfdministration Act in Denmark.

1 Laws on specific groups of public officials: for example, the Act on the Legal Status of
Soldiers in Germany, and Act on Judges in Austria as well as electoral codes in France and
Ireland.

1 Criminal codes: for example, in Darark and the United States.

79. Some countries enacted acts specifically aimed at setting standards of integrity that also
include provisions on pogtublic employment, such as:

1 Ca n a Bealdrat Accountability Actoughened thd.obbyist Registration Acby introducing
a five-year ban on lobbying for ministers, ministerial stadéfand senior public servants

T T ur kleaw 6nsProhibitions oPostPublic Employment (Law N&®531);

T Pol andds Li mitati ons Activity Gy Retsans tPeriorgiing BPuldid n e s
Functions Ac( 1997;

T Ilrelandds Et hi c @999 andtReuStahdards in@abfidiioe Act (20@1)

T Spainds Act o n a@poored iniMay006othat répladed thee1995viian
Incompatibiliies of HighRanking Public Officials.

80. An attractive feature of primary legislation is that it provide&t standards for sanctiamd

can, therefore, be a more effective deterrent than other instruments. Howdke primary
legislation may be a powerful deterrentpimstpublic employmentonflict of interest, it can also be a
strong disincentive to prospective public officials who may view these prohibitions and constraints as
unduly restrictive of their rigts.

Secondary legislation

81 Secondary legislation in the form of directives, rules, regulations and decrees is
usually authorised by, and directly related to, a piece of primary legislation in opgl@vide further
specificities Secondary legislation would, for example, elaborate on the provisions of a statute dealing
with conflict of interest in generabr with postpublic employmentonflict of interest in particular. In
Japan, primary legislation in thierm of the National Public ServiceAct is supplemented by
secondary legislation in the form of the rules of the National Personnel Authority. Secondary
legislation is generally issued by the central organisation in charge of the implementatiopastthe
public employmentestrictionse.g.the National Personnel Authority in Japan or the Federal Ministry

of Defence in Germany that issued the OrdinanceS#@Eember 2002.

34



GOV/PGCIGF(2009)3

82 Secondary legislation enhances the detervalue of primary legislation by giving greater
specificity to its application and enforcement. An advantage of using secondary legislation to
implement primary legislation is thatcan beamended relatively easitp take account of desirable
changs in a countrgs postpublic employmensystem

83. Box4. 1 presents Portugal 6s us e-publicenpleymenhdar y

Box 4.1. Portugal: Use of secondary legislation to address post-public employment

Top public officeholders in Portugal have traditionally been prohibited by law to act as an arbitrator or expert
in any procedure where the State and other public legal entities are an intervening party during their tenure, and
for a one-year period after termination of their functions. Breach of such prohibition results in the annulation of
acts committed by higher management officeholders or equivalent level officials.

In addition, a decree on the public manager statute (Decree Law 71/2007, 27 March) proscribes public
managers, during the performance of their terms of office, to sign any employment contracts with prospective
employers or for the provision of services with companies in the same sector after the termination of their
functions. The decree, however, allows exceptions provided by the specific authorisation of the member of the
government responsible for the finance area and the member of the government responsible for the relevant
sector.

Breach of rules related to incompatibiliies and prohibitions by public managers may be sanctioned
according the decree by dismissal that implies not only the termination of the term of office but also release the
obligation to grant any subsidy or compensation due to any termination of functions.

Other legal instruments

84. Other legal instruments can take a variety of forms, includidgrs, circulars, collective
agreements and contracts They are potentially useful in dealing with specifiostpublic
employmentproblemareas where there are objections to legislative solutions.

85. Including a clause on pogpublic employment restrictions in contracts is an emerging trend
and a good example of other legal instrument® (Bex4.2). Specific clauses omostpublic
employmentcan provide atailored response to address potential pasiployment problems. In
addition, a signed contract provides a solid basis for enforcing the prohibitions defined by the clause
e.g.in a judcial procedure

Box 4.2. Australia, New Zealand and Norway: Including post-public employment clauses in contracts

Many agencies in the Australian Public Service include references to their post-public employment rules in
contracts with private sector organisations.

New Zeal andds employment cont r ac tpublic eroptoyment claeides. Eheye
prescribe a cooling-off period that limits the paid activities in which they can engage after they leave the State
Service.

Norway adopted separate Post-Employment Guidelines for the Public Service and Post-Employment
Guidelines for Politicians in 2005 that are only applicable if they are incorporated into the employment contract of
a particular employee.
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Codes of conduct

86. Legislation is often described as fAhard
conduct. Codes of conduct take a remarkahlgety of forms and there are, in addition, instruments

that are similar to codes of conduct the¢ described asodes of ethicor statements of valuesor
principles.* Several countries inclug@stpublic employmenprovisions in codgof conduct or code
of ethics, including:

T Sl ovak Republ i c 6 sbyt@GeoQivié Sewwite OEitcehi ¢cs i ssued

1 Turke y Bylw onCodes of Ethics for Public Servants

T Spaindés Code of Good Government

T 1 r el @ivil Bedvice Code of Standards and Behavi@ection20-21).

87. Some countriese.g.Australia, have both a statemert values and a code of conduct.

Politicians and public servants can be covered together sipgle code or they can be subject to

separate codeMoreover, the legal status of the instrumentsdiffar for each groupasillustrated in
Box 4.3.

Box 4.3. Australia and Canada: Use of separate codes of conduct for politicians and public servants

In Australia, post-employment for public servants is covered by the Australian Public Service (APS) Values
and Code of Conduct. To assist APS employees in understanding the practical application of the APS Values and
Code of Conduct relevant to post-public employment, the APS Values and Code of Conduct in Practice provides
a specific chapter on post-separation employment.

For ministerial conduct, the Prime Minister issued Standards of Ministerial Ethics in December 2007 to
place the relevant part of the Prime Ministerods (@

re
in December 1998. This guide did not Btipyble emneplownent activie/,g
but it did provide that AMinisters should not exerc
information, to gain any improper benefit for t he
however, includes a #pacistieci a¢ceimphogmempodsi n whi c

f AMinisters are requi r elB-mbonth parioddater deasikgeto ke la ainister, theyr
will not lobby, advocate or have business meetings with members of the government, parliament,
public service or defence force on any matters on which they have had official dealings as minister in
their last 18 months in office.

I Ministers are also required to undertake that, on leaving office, they will not take personal advantage of
information to which they have had access as a minister, where that information is not generally
available to the public.

I Ministers shall ensure that their personal conduct is consistent with the dignity, reputation and integrity
of the Parliame n t(Australian Government, 2007)

In Canada, the post-public employment activities of political executives and the administrative heads of
departments are covered by the 2006 Conflict of Interest Act to which compliance is a condition of employment.
Moreover, the Conflict of Interest and Post-Employment Code for Public Office Holders" includes post-public
employment compliance measures. In addition, the House of Commons (the lower house of Parliament) and the

1 For further details on distinctions between a code of conduct areao€@thics, se@ECD 009.
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Box 4.3. Australia and Canada: Use of separate codes of conduct for politicians and public servants
(cont.)

Senate (the upper house) each has a separate code of conduct for its members.

Public servants are covered by the post-public employment provisions of the Values and Ethics Code for the
Public Service. This instrument is defined as a policy; compliance with its provisions is a condition of employment
for most public servants.

1. The Conflict of Interest and Post-Employment Code for Public Office Holders can be consulted at
www.parl.gc.ca/ciec-ccie/en/archives/ethics_commissioner/conflicts/tcp_2006.asp.

Source: APS Values and Code of Conduct in Practice, Standards of Ministerial Ethics, Australia; Conflict of Interest Act, Conflict
of Interest and Post-employment Code for Public Office Holders, Values and Ethics Code for the Public Service, Canada.

88. Codes of conduct can be worded very geher@lt he Ten Commandment s
basedd approach) or they can pdetail\theduwstinianoOodear wi d €
t he -Hiawué ko h)aPome public service codédsor value statementis strike a balance

between these two approaches by settimgcore public service values.§.integrity and fairnegsas

a foundation for prescribinspecific principles and rules dealing with several types of cowflict

interest situations, includingostp u bl i ¢ empl oyment (see Bel gi umbés
the next sections)Finally, some codegrovide for their enforcement: for examapthe Code of

Conduct for the executive branch in the United States has a section on the early stages of merely
Afseekingd empl oyment whi ch i sestr@tbmaiinmolviagt actaatlyi v e | y

Y

Afnegoti at i ng afegovernedbgininay stakite.t o

89. In general, codes of conduct have a weaker deterrent effect than legislation. Codes are likely

to be especially ineffective in regulating thestpublic employmeniactivities of former officials.

Whereas legislation is designed largely to prevent and punish wrongdoing, icadés value
statementt ar e often designed to foster fAright doingoa
language and gently worded admonitions. Codes play atrakrrole in encouraging integrity as

opposed to combating corruptiolndividual departments and other public organisatioiscan use
public-sectorwide codes as a framewoit develop their own codes, rules and guidelines, especially

to deal with spefic risk areas and take into consideratitie specific context of individual public
organisations

90. Box4. 4 describes Belgiumés Code of Conduct f

Box 4.4. Belgium: Code of Conduct for Federal Public Officials

The Code of Conduct for Federal Public Officials, adopted in August 2007 in Belgium, used the 2003 OECD
Recommendation on Guidelines for Managing Conflict of Interest in the Public Service as a basis.

The Code of Conduct includes measures for post-public employment without regulating them in detail. In
particular, federal public officials are obliged to report to their superiors whenever they consider a situation a
conflict of interest, including when they intend to leave the federal public service. Once public officials have left
the public service, their contacts with the federal public service staff cannot benefit from particular favours
(e.g. insider information received from the administration).

Public officials can have recourse to the Bureau of Ethics and Professional Conduct which is in charge of
the coherent implementation of the provisions of the Code of Conduct. The Bureau provides official advice on the
interest and accumulation of mandates cases submitted by federal public officials.

37



GOV/PGCIGF(2009)3

Non-legal instruments

91 Nonlegal instrumentsare used less than other instrumefits handling postpublic

employmentproblems.They take various formssuch asguidelines (e.g.guidelines set out by the

Prime Ministets Office in Denmark), memoranda advice and summary of postpublic
employment restrictions (e.g.provided by the US Office of Government Ethics). These-lagal
instruments carcomplement other instruments ahdlp explan and prescrile proper postpublic

employmentconduct But, like many codes of conduct, they do not usually provide enforcement

mechanisms and are, therefore, less likely on their owartopostpublic employmenbffences.

92 Box4. 5 descri bes Fi n-bublicdnipeymgny aschedxample.s o n

Box 4.5. Finland: Post-public employment guidelines

The Office of the Government as Employer in the Ministry of Finance i s s u &uidelinds éor ttie Transfer
of an Official to the Service of Another Employerdin November 2007. The guidelines focus primarily on movement
to another employer, self-employment or outside working life of officials handling information of a particularly
sensitive nature.

The guidelines describe the general context of post-public employment and highlight the relevant provisions
that concern: public officials6obligations to observe secrecy and non-disclosure; violation and misuse of business
secrets; breach and negligent breach of official secrecy, etc. These provisions are included in primary legislations
such as:

St ate Ci viAtt(7®DAI9%ant s b

Act on the Openness of Government Activities (621/1999),

= == =4

Unfair Business Practices Act (1061/1978),

{ Penal Code.

In addition, the guidelines suggest that public authorities consider the merits of individual cases when
deciding whether they include a special clause in the employment contract of public officials handling information
of a particularly sensitive nature. When public officials are in possession of specific information, knowledge and
expertise on the interests of business or the government that is not generally available to businesses, the public
authorities may draw up a contract on the terms of employment together with the public official, including a special
period of non-availability after the period of notice. The contract may be drawn up during the recruitment process
or together with the public official upon appointment.

The maximum period of non-availability is one year, during which time the former official may not perform

work for another employer. During the agreed period of non-availability, former public officials receive the
equivalent sum of their former salaries (in accordance with Section 44 of the State Civil ServantsdAct).

The guidelines also provide contacts where public organisations can attain further information from the
Office of the Government as Employer.

Source:Fi nl and (2007), nAGuidelines for t metheMEmployerd ,& Navember.an Of f

93. Postpublic employmentsystems may utilise more than one +#egal instrument. The

pos

Australian system for the public service, for example, uses several different, but related, instruments as
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outlinedin Box 4.6. To explain the requirements relating to pesparation contact with government,
a specific circular was issued by the APS Commisdiarx ¢.6).

Box 4.6. Australia: Circular on post-separation contact with government

The Australian Public Service Commission regularly issues circulars to support implementation of important
policies. Recent circulars address post-public employment issues, namely:

91 Circular No. 2007/3 on Post Separation Employment: Policy Guidelines (www.apsc.gov.au/circulars/
circular073.htm) provides an update on the APS-wide policy on managing possible conflict-of-interest
situations and other probity issues when employees leave the APS to take up employment in fields that
are aligned to their APS responsibilities.

I Circular No. 2008/4 on Requirements relating to the Lobbying Code of Conduct and Post Separation
Contact with Government (www.apsc.gov.au/circulars/circular084.htm) was issued following the
release i by the Special Minister of State and Cabinet Secretary i of the Lobbying Code of Conduct on
13 May 2008. This circular sets out new policies for public servants in relation to post-separation
employment as lobbyists and contacts with professional lobbyists. The circular describes the scope
and key features of the Lobbying Code of Conduct, in particular its application to the APS.

Circulars are distributed to heads of APS departments and agencies as well as members of the Corporate
Management Forum. Circulars provide contact information for further information or sensitive queries of the APS
Commission& Employment Policy Adviceline.

Source: www.apsc.gov.au.

94. There are two majguoints to consider wheselectinga remedy for pospublic employment
problemsamongst available optiongg. legislation, codes of conduct or othieigal or nodegal
instruments.

95. First of all, the implications of adopting one instrument over another will depend on each
countryos or publ i c raditiongama itsscartemnt degad, sadmimistrativeo and ¢ a |
management framework. Selected specific instrument(s) should fit into the wider integrity framework
in order to ensure its (their) coherence by mutually supporting other elements already in place for
managng conflict of interest, in particular, and fostering integrity and resistance to corruption, in
general. The following three examples underscore the close relationship between specific instruments
on postpublic employment in different country contexts:

1 TheUnited Kingdom has a briefCivil Service Coddhat says little about conflict of interest,
but has developed an extens®wil Service Management Codbat has a great deal to say
about postpublic employmentin particular. Adherence to the codes iscendition of
employment for public servants.

1 Francetraditionally relies on hard law and sanctions contained in legislation to set standards
of integrity for the whole public sector. Given existing legislation in this area, together with
longstandingpostpublic employmenpractice involving public officials moving to the private
sectori known as thepantouflagesystemi French authorities have favoured legislative
solutions over codes of conduct.

39



GOV/PGCIGF(2009)3

1 The approach irfcermany differs from those of both Fran@nd the United Kingdom. To

combat corruption, Germany has traditionally relied on legislation. In 1998, however, it
adopted a detailed code of conduct that takes the form of administrative guidelines, including

coverage ofpostpublic employmentthat aredesigned to inform employees as to what
constitutes unethical conduct and how to prevent or manage it.

96. Second, limited evidence is available on the effectiveness of specific instrumentpastthe
public employnent system. Therefore, careful selectionaofinstrumentshouldbe followed upwith
an assessment afs functioning anda measurement of iisnpact in order to review its interaction
with other components of the overall values and integrity framework.

97. Box 4.7 presents a US initiative that developed a special website to provide information on

postpublic employment restrictions.

Box4.7.Uni t ed States: New Yopkdlickmplgydent réskiQtiomsn post

The Conflicts of Interest Board of the City of New York developed a special website to provide information
on rules related to conflict of interest in general, and post-public employment restrictions in particular. The site
includes guidance and training materials such as case examples. The following two examples highlight post-
public employment problems and point out rules together with expected standards of behaviour.

Job seeking in general

While it is possible to seek a second job when working for the City, there are several basic restrictions. Your
job search must be conducted on your own time, and you may not use your City position (or letterhead) to
promote your job search.

Q. I am looking for a new job outside City service. May | send my resume to a firm that does business with
my City agency?

A. Yes, unless you are personally involved with that firm in your City job. In that case you will have two
choices:

I  ask your supervisor to have someone else deal with the firm, or

§  wait until the work with the firm is over.

Remember: You may not discuss a possible job with a firm or even send them your resume as long as you
are dealing with them in your City job.

Post-employment restrictions

Q. I am leaving my City job to work for a private company. Are there any City ethics rules that will apply to
my new job?

A. Yes. No matter what your position with the City is, there are certain rules regarding post-City employment
that you must follow:

You may not appear before your old agency on business for a period of one year.

You may never work on a particular matter or project that you were directly involved in while employed
by the City.

T You may not divulge confidential City information to benefit yourself or your new employer.

Source: www.nyc.gov/html/conflicts/downloads/pdf/postemp.pdf.
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Postpublic employment and the overall values and integrity framework

The postpublic employment instrument(s) is linked, where feasible, with instrument(s) dealing with
conflict of interest in the public sector and with the enall values and integrity framework.

98. Postpublic employmentconflict of interest is only one of several forro$ conflict of
interest, and conflict of interest is in turn only one of several areas of risk tpitint@ the public
sector. It is not surprising, therefore, thpistpublic employment prohibitions and restrictions are
included in various instrumentiealing with conflict of interest in general or other instruments of the
overall integrity frameworkn public organisations. In the same way thatRstPublic Employment
Principlespresented in Chapt@rare closely linked to th®ECD Conflict of Interest Guidelingthe
postpublic employmensystem in each public sector in gengaal public organiation in particular,
should be connected to existing broader policies and practices for managing -ofrflietest
situations.

99. On the othethand an emerging trend is that specific instruments, sudd as w &Pgsé s
Employment Guidelines for the Public Service and the-Bogtloyment Guidelines for Politicians,
are dedicated solely tpostpublic employmentonflict of interest.Drafting guidelines in this way
provideshigher visibility to the issue angrescritesprohibitions, restrictions and sanctions geared to
the particular challenges each public sector or public organisation faces. In cauthies Norway
postpublic employment is treated separately frother types of conflict of interest because ash
emerged more recently as a matter of public conéetrich hasencouraged the development of
specific instrumends Moreover, agreviously noted, postpublic employmenis in several ways a
distinctive variatiorof conflict of interest.

100 A growing problem of integrity framewoskis that they are composed of a variety of
instruments and mechanisitimat are botfscattered throughout the public sea@od have been added
over time to deal with specific integritygblems Consequently, ensuring that the overall integrity
framework is both comprehensiy® cover all integrity issu¢sandcoherenipose a major challenge
for policy makers and managers in public organisations.

101 Box 4.8 provides details on the framework of ppsblic employment measures in place in
Australia, as an example.

Box 4.8. Australia: Framework of post-public employment measures

The APS Values and Code of Conduct are both enshrined in primary legislation, the Public Service Act. The
APS Values statement emphasises the importance of high ethical standards. This underpins provisions in the
Code of Conduct against real or apparent conflict of interest in connection with APS employment and against
fi i mper uge of (a) insider information or (b) the employee® duties, status, power or authority; in order to gain, or
seek to gain, a benefit or advantage for the employee or for any other person. 0

These broad prescriptions are followed by a detailed elaboration of the specific problem ar ea o f
Separation Employmento in a document enti tllThisipubNdatBniS/
promulgated bythe Publ i ¢ Service Comchessnoh asral d@bgookd t aging
post-public employment situations. This guide notes that Australia Public Service has few legal provisions on
post-public employment, but there are some restrictions on those who want to be re-engaged after accepting a
redundancy package.

1.SeetheAustralian Public Ser viwwwapsCgonamyakies/icondudgaidelinestheni t e
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102 Countries seeking to adoptostpublic employmentprohibitions and restrictions should
adequately integrate themtantheir overall conflicof-interest systeni as shown in the Canadian
example inBox 4.97 as well as in the broader integrity framework.

Box 4.9. Canada: Including post-public employment measures in codes of conduct

An example how the post-public employment measures can be integrated into the wider conflict-of-interest
and integrity measures is shown in Canada. In addition to the legislative framework, such as the Conflict of
Interest Act, post-public employment measures are included in codes of conduct for both the whole public service
and the most senior officeholders:

I  The Public Service Values and Ethics Code has a dedicated chapter on post-public employment.
Chapter 3 on Post-Employment Measures® establishes rules of conduct related to post-public
employment. These measures complement the core public service values outlined in Chapter 1 and
the general conflict-of-interest measures contained in Chapter 2 of the Code.

I The Conilict of Interest and Post-employment Code for Public Office Holders i reissued by the Prime
Minister in 20067 includes a specific part on post-public employment,? specifying the object,
compliance measures, exit arrangements and how to deal with former public officeholders.

1. See post-employment measures for the public service at www.psagency-agencefp.gc.ca/pol/vec-cve0l-
eng.asp#_Toc46202811.

2. Part lll on Post-Employment Compliance Measures: www.parl.gc.ca/ciec-
ccie/en/archives/ethics_commissioner/conflicts/tcp_2006.asp.

Coverage of public sector organisations

The postpublic employment system covers all of the entities for which gmgilic employment is a
real or potential problem, and meets the distinctive needs of each entity.

103 Postpublic employmentestrictions carbe potentiallyappliedto all public sector officials:
elected officials notably ministers of the government and members of the legislapminted
officials, including political appointeesand the many employeeshat work in ministries and
departments, agenciesylgic enterprises, and a wide variety of other public sector organisations.
Governments are understandably tempted to imposepublic employmentestrictions across the
entire public sector and this is the common pattern. Once again, however, itpgertant to provide
sufficient flexibility and to avoid imposing unnecessarily tough restrictions on the employment rights
of certain officials, or groups of officials. In Canad&parate codes were developed for the public
service and public officeholdenshile separate guidelines on pashployment were adopted for
politicians and public servants in Norwggox 4.10)
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Box 4.10. Canada and Norway: Separate codes and guidelines

For the most senior officials in Canada, post-public employment compliance measures were re-issued in
2006 in the Conflict of Interest and Post-employment Code for Public Office Holders and then enacted in the
Conflict of Interest Act of 2007. For public servants, the Values and Ethics Code for the Public Service is an
employer policy managed by Canada Public Service Agency and contains the post-public employment measures
for the whole public service.

In Norway, separate guidelines were developed to provide measures for politicians in particular i the Post-
Employment Guidelines for Politicians i and for the public service in general i the Post-Employment Guidelines
for the Public Service i that were both adopted in 2005. These measures are applicable if they are incorporated
into the employment contract of the particular employee.

104 There are ways by whichore flexibility in the postpublic employmenisystem can be
introduced and the negative effectspafstpublic employmentprohibitions and restrictions can be
minimised, in particular:

1 Imposing different restrictions on different public sector entitilepending on the nature and
extent of the threathey pose. In New Zealand, for example, conflict of interest, including
postpublic employmentconflict of interest is defined differently fopublic servants,
ministers, board members of Crown companies, and other board meishehnsof these
entities is regulated by a different instrumastwelli a code of conduct, a Cabinet manual, a
statute, and guidelines respectively.

1 Another possibl@pproach is to havégr each entity, a gradation of pgaiblic employment
constraintsdepending on the officiéd level and position in the organisation. In the
United States, for example, thgostpublic employmentestrictions vary depending on the
level of the official; the more senior the official is, the stricter the restraints are. However, the
restraints on the matter of fAnegotiating for
officers and employees, regardless of the level of theiripogilthough the more senior the
official, the broader the practical effect of the restraint).

105 The revolving door also raises concerns in international organisations, in particular the use of
confidential infornation after leaving multilateral development banRex 4.11 highlights rules for

senior officials and staff members in international financial institutions and thesippsdyment
provisions of the code of conduct for commissioners at the supranatieslahl&urope.
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Box 4.11. International Monetary Fund, World Bank Group and European Commission:
Public employment rules

The International Monetary Fund (IMF) includes post-public employment provisions in its Code of Conduct
for Staff." IMF employees are expected to observe rules on confidential information, in particular, after leaving the
IMF. Former employees should not:

I Use or disclose confidential information known to them by reason of their service with the IMF.

I Contact former colleagues to obtain confidential information. IMF employees are also prohibited from
providing confidential information to former colleagues, who should be treated like any other outside

party.

The IMF also includes post-public employment provisions for executive directors in the Code of Conduct for
the Members of the Executive Board.? The Code, similarly to employees, requires executive directors who leave
IMF not to use or disclose confidential information known to them by reason of their service with the IMF. Former
executive directors should neither contact executive directors or other IMF officials 7 other than through official
channels i to obtain confidential information. In addition, the Code requires executive directors when they
negotiate for, or enter into an arrangement concerning a post-Fund employment, that such circumstances should
not affect the performance of their duties. Where involvement in an IMF matter could be, or could be perceived
as, benefitting the prospective employer i regardless of whether there is detriment to the IMF or their
constituents 1 executive directors should recuse themselves.

The World Bank Group (WBG) set limitations on the type of work a former staff can perform upon leaving
or retiring from the WBG. After separation from the WBG, former staff members may not use public information
gained while employees of the WBG for personal gain. Moreover, within two years of separation from the WBG, a
staff member is not allowed to:

I perform services for any entity related to an activity in which the World Bank Group has an interest;

I participate in any project in which the former employee participated personally or substantially during
employment with the WBG.

Furthermore, former WBG employees cannot apply for vendor status for a period of one year after the end
of their WBG employment to allow for a cooling-off period. The WBG introduced specific provisions to prohibit
consultants of the WBG to participate in project implementation for which the consultant was substantially
involved in the design phase.

The Code of Conduct for Board Officials® requires board officials not to influence the performance of their
duties the prospective employment outside the WB for themselves or for their immediate family members. Board
officials are requested to disclose such negotiations or arrangements to the Ethics Committee, and also recuse
themselves from involvement in or influence on matters related to that prospective employer. Moreover, within a
period of one year after leaving the Board, former board officials should recuse themselves from matters related
to WB dealings with their future employers. In addition, executive directors and alternate executive directors are
prohibited to seek, apply for, or take up appointment to the staff of the WBG including consultant appointments
and any other remunerated assignments while they serve as executive directors and alternate executive directors
as well as within one year period following the end of their service.

For the European Commission, at its first meeting the Barroso Commission adopted the Code of Conduct
for Commissioners on 24 November 2004. The Code addresses risks of a conflict of interests, including after
leaving office, in order to maintain independence of commissioners.* The Code states that the general interest
requires that in their official and private lives commissioners should behave in a manner to keep dignity of their
office. In particular, when commissioners intend to engage in an occupation during the year after they left their
office, whether this is at the end of their term or upon resignation, they should inform the European Commission
that examines the nature of the planned occupation in a timely manner. If it is related to the content of the portfolio
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Box 4.11. International Monetary Fund, World Bank Group and European Commission:
Public employment rules (cont.)

of the commissioner during his or her full term of office, the Commission will seek the opinion of an ad hoc ethics
committee. The Commission will decide in the case in light of the commi t t ee6s findi ngs t
planned occupation is compatible with the last paragraph of Article 213(2) of the Treaty.

1. Point 34 of IMF Code of Conduct for Staff, July 1998, http://imf.org/external/hrd/code.htm.

2. Section on Post-Fund Employment in the Code of Conduct for the Members of the Executive Board of the IMF,
revised in December 2003, http://imf.org/external/hrd/edscode.htm.

3. See the Code of Conduct for Board Officials (effective since November 2007), 9. Outside Activities and Other
Employment, Section B: Conflict of Interest at
http://siteresources.worldbank.org/BODINT/Resources/CodeofConductforBoardOfficialsDisclosure.pdf.

4. See the Code of Conduct for Commissioners, SEC(2004) 1487/2, Section 1 on Independence and dignity:
Ethical issues of at http://ec.europa.eu/commission_barroso/code_of_conduct/code_conduct_en.pdf.

Source: Code of Conduct for Staff, Code of Conduct for the Members of the Executive Board, IMF; Code of Conduct for Board
Officials, WB; Code of Conduct for Commissioners, European Commission.

Focus on risk areas

The postpublic employment system covers all of the important risk areas for -pablic
employment conflict of interest.

106. As discussed earliepostpublic empoyment conflict of interest is itself a risk area of
increasing importance within the broad field of conflict of interest. All types of conflict of interest
pose their own risks and must be managed accordingly. The specific fipddtgiublic employment
conflict of interest hasvo major risk areashamely:

1 Postpublic employment confliebf-interest situations related to interactions between the
public and private sectors. Policy makers and managers may first ask whether the existing
postpublic employnent system is sufficiently tailored to adequately address those
government activities involving relations with the private sector. Only a minority of OECD
countries have developed specific ppsblic employment measures for such risk areas as
procurementand contract management, regulators, customs and tax administration,
inspection, policeetc. (Box4.12).

1 Top level public officials, including decision makers such as ministers and members of
legislation, as well as political advisors, senior public s&s/aand chief executives and
managers of state owned enterprises are the primary subject gduptist employment
prohibitions and restrictions.
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Figure 4.2. Officials with specific post-public employment prohibitions and restrictions
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Source: OECD. (2006)

Box 4.12. Spain and Italy: Specific post-public employment restrictions

Specific prohibitions and restrictions focus primarily on decision makers in the executive branch, in particular
members of government. For example:

I  The Spanish Code of Good Government and the Act on Conflicts of Interest cover high-ranking officials,
including members of government and state secretaries. Similar rules are used at the sub-national level by
autonomous communities.

f ttaly has i nt roduced speci fic sprofhi lgiotvieamsnerdtor offithiod &
government, deputy ministers, under-secretaries and extraordinary government commissioners.

 Moreover, in Italy specific prohibitions also cover at-risk areas i such as regulators in the telecom and
energy sectorsi as well as applied to members of the National Centre for Government Information
Technology. Furthermore, specific restrictions focus on procurement and contract management for officials
overseeing public works.

107 Interaction between the public and private sectors is a pervasive feature of government, but
some aspects of this relationship pegticularlyproblematic. For instance, public officials performing
regulatory functionshave relatively morepostpublic employmentopportunities than most other
officials. And, within the regulatory sphere, such risk areas as the gaming and liqueur industries
require special attention. Similarly, officials involved in customs or tax administration or in
procurement andontract management, in public private partnerships (PPP) or sponsorship are well
placed to take advantagepdstpublic employmenbpportunities.

108 Governments may need to supplement instruments providing pastgublic employment
coverage with instruments designed to minimise or manage certaitorisksure adequate safeguards
againstpostpublic employmenbffences in risk areas related itderactions between the public and
private sectorsAn example othis approach is AustrafimStrategies to Deal with Conflict of Interest
in Market Testing and Outsourcirjgox 4.13)
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Box 4.13. Australia: Strategies to deal with post-public employment conflict in market testing and outsourcing

The APS Commission recognised that employees managing outsourcing or undertaking market testing are at
greater risk of conflict of interest. Consequently, the Commission provides updated guidelines1 that require APS
agencies to develop specific guidelines to assist employees working in these areas.

The following examples provide an indicative list of post-public employment issues and measures relevant to
outsourcing and market testing:

while it is not inappropriate for an employee to approach a successful tenderer about future employment,
they must ensure they do not disclose commercially sensitive information. Information provided to a
tenderer should be limited to the employee& skills, competencies, training and personal attributes. Current
working arrangements should not be discussed.

I  For probity, it is best that employees who occupy positions that will be outsourced be excluded from the
decision-making process. Employees involved in the decision-making process should not seek to negotiate
employment until the decision-making process is finalised.

T An employee managing outsourcing or undertaking market testing who is offered employment should inform
their agency in writing.

I An employee should not solicit the employment of other employees on behalf of a tenderer or contractor.
I Employees must not solicit gifts, favours, or other benefits from tenderers or contractors.

T An employee should not favour former APS employees who work for tenderers or contractors.

1. APS Circular No. 2007/3 on Post Separation Employment: Policy Guidelines,
www.apsc.gov.au/circulars/circular073.htm.

Source: APS Circular No. 2007/3 on Post Separation Employment: Policy Guidelines, www.apsc.gov.au/circulars/circular073.htm.

109 In addition, the APSHuman Resource Managent Guide for Market Testing and
Contracting Odti ncl udes specific sections on fAethical I
on key decision makerso that require the inclus
and in the servies agreements that restricts the subsequent employment, or engagement as a
contractor, of key decision makers in the outsourcing process for a certain period.

110 Another example comes from the United States whememlly applicablepostpublic
employmentrestrictions for federal employees are supplementedpggific provisions for those
involved in procurement and contract administratasn well as in financial institution regulatory
agenciegBox 4.14)

2. Seeatwww.apsc.gov.au/publications02/MTACOHRguidefinal.-doc
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Box 4.14. United States: Specific post-public employment prohibitions for procurement, contract management
and financial regulators

In addition to the generally applicable post-public employment restrictions for federal employees in the executive
branch, certain post-public employment prohibitions are applied for specific groups of employees involved in
procurement functions and contract administration, and for certain officials in financial institution regulatory agencies.

Procurement and contract administration i former officials may not accept compensation from a contractor for
one year as an employee, officer, director or consultant of the contractor if they:

1 served, at the time a contract exceeding USD 10 million was awarded, as a procuring contracting official, or
a source selection authority, or a member of the source selection evaluation board, or chief of a financial or
technical evaluation team; or

I served, for a contract exceeding USD 10 million, as administrative contracting officer, or programme
manager or deputy programme manager; or

I personally made a decision to award a contract, subcontract, task order or delivery order over
USD 10 million; established overhead or other rates in excess of USD 10 million; approved issuance of
contract payment(s) in excess of USD 10 million; or paid or settled a claim for more than USD 10 million.

Financial institution regulatory agencies i officers and employees of federal banking agencies, a Federal
Reserve Bank or the National Credit Union Administration who have, for at least 2 months of the last 12 months of
employment, served as the senior examiner with continuing broad responsibility for the examination of a specific
depository institution or depository i nstiaeaditotoneysarfbllowing
termination of employment with the regulatory body from accepting compensation as an employee, officer, director or
consultant from the examined entity, or any other holding company or other company that controls or is controlled by
the examined entity.

111 Another risk area, as noted beforencerngoliticians and public servants workingsanior
levelsof governmentaind public service. In general, these officials enjoy comparativiehctive post

public employmenbpportunities because of the power they exercise, the information and experience
they possess, and the public funds they allo¢adstpublic employmenbffences by senior officials

tend to receive considerable public atigm andmedia publicityand thereby reduce public confidence

in the integrity of governmentPostpublic employmentbreaches by senior officialsan also
undermine respect for ethical behaviour in the organisation as a (@®E&D, 2009)

112 While OECD countries in general tend to focuspastpublic employmenprohibitions and
restrictions at senior levels of government, much ssntionis paid to officialslower down the

totem poleincludingthose inspecific atrisk areassuch as regulators and procurement officialgen
lower-level officials such as secretaries and clerks have access to confidential information that they
could exploit for private gain. This strengthens the argunemover employees behlothe most

senior levels of various public sector organisatighepghdiffering degrees of restrairghould be
tailored to the risk of conflict of interest in their peshployment.

113 OECD countriesare increasigly establising and strengtheimg specific restrictions on

lobbying back to government, for example in AustraBaX 4.15, CanadgBox 4.16) France, Korea,
Mexico, Netherlands, Portugal, Turkey, the United Kingdom and the United Rate4.(6.
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Box 4.15. Australia: Lobbying Code of Conduct establishes prohibitions on post-public employment lobbying

The Australian Lobbying Code of Conduct was released in May 2008 to establish prohibitions on engaging in
lobbying activities by former officials in the public service, namely:

 Inthe public service senior executives and equivalents have a one-year cooling-off period in which they are
prohibited from engaging in lobbying government representatives on any matters on which they have had
official dealings as public servants over their last 12 months of employment. Similar rules apply to members
of the defence force at the level of colonel and above.

The Code also places post-separation employment restrictions on other categories of government
representatives, including:

I Former ministers and parliamentary secretaries must not engage in lobbying activities for a 18-month period
after they leave on any matters on which they have had official dealings over the last 18 months in office.

I Former ministerial staff employed in the offices of ministers and parliamentary secretaries at the advisor
level and above must not engage in lobbying activities for a one-year period after they leave on any matters
on which they have had official dealings over their last year in employment.

Source: Lobbying Code of Conduct, Australia, 2008.

Box 4.16. Canada and the United States: Strengthening post-public employment restrictions for senior
government officials and legislators

Although restrictions related to post-public employment lobbying had been established for many years in North
America, higher expectations of transparency and integrity brought this issue back to the political agenda. Recent
legislation further strengthened existing provisions on post-public employment lobbying in order to close the revolving
door, respectively, in the executive and legislative branches:

In Canada, the Prime Minister issued in February 2006 the Conflict of Interest and Post-Employment Code
for Public Office Holders which toughened the prohibition of post-public employment lobbying for certain
public office holders for a period of five years after leaving public office. The Federal Accountability Act
(FAA), one of the government& top five priorities on taking office in February 2006, made substantive
changes to 45 statutes, including the Lobbyist Registration Act. In the implementation of the FAA, several
new legislations addressed post-public employment issues, including the new Conflict of Interest Act and
the new Lobbying Act. The latter, which came into force in July 2008, extends the five-year ban on lobbying
to a broader group of indivi duaefficsholdeesnde d( DiPfOudrsalegory
includes both politicians such as ministers, minister of state, ministerial staffers and former designated
members of the Prime Minister®& transition team as well as senior executive positions in the public service,
for example deputy minister or chief executive officer.

In the United States, the Honest Leadership and Open Government Act (HLOGA) was enacted in
September 2007. HLOGA includes amendments to the post-public employment restrictions by extending the
one-year cooling-off bar for Senators and Cabinet level officials to two years and requires the House and the
Senate to post on the Internet the beginning and ending dates of the restrictions for each departing
legislator and staff member covered by the restriction.

Source: Lobbying Act, Conflict of Interest Act, Canada; Office of Government Ethics, United States.
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114

Countries are also growing increasingly concerned abthé private use of results of

scientific researche(g resultingin a pattern) that may also raise copyright iss@eaintries are also
concered aboumemoirspublishedoy former senior official§Box 4.17)

Box 4.17. United Kingdom: Addressing the publication of memoirs and commentary by former senior officials

A series of publications of memoirs by former senior officials, including ministers and their special advisers as
well as diplomats resulted in two inquiries in 2006 and 2007-08 by the Public Administration Select Committee (PASC)
of the House of Commons in the United Kingdom. The second inquiry reviewed the shift from a former liberal regime to
a more restrictive one by focusing on the following two questions:

)l

whether it is right that the Government should have the final say on what information can be included in
memoirs;

whether revisions made by the Foreign Office to its rules have unduly limited former diplomatsdability to
contribute to public debate.

The PASC& 14" Report of the Session 2007-08 on Mandarins Unpeeled: Memoirs and Commentary by Former
Ministers and Civil Servants® states the following conclusions and recommendations:

1.

Where there is a dispute between an author of memoirs and the Government, it does not seem right that the
Government should be the arbiter of that dispute as well as a party to it. (Paragraph 6)

We do not accept that the government of the day is best placed to judge whether it is in the public interest for
particular information to be published. This does not seem consistent with the principle of freedom of
information. We are disappointed, therefore, that the Government did not concede the logic of some form of
appeal of its decisions, along the lines of an Advisory Committee for Memoirs. The application of our
suggestions on confidentiality clauses and copyright without a commensurate appeals process shifts too
much power from putative memoirists to Government. (Paragraph 10)

The approach taken to judging public interest in publication of memoirs should be consistent with the
approach taken to judging public interest in disclosure of information under the Freedom of Information Act.
By passing that Act, the Government has accepted the principle that it cannot be the Government which is
the ultimate arbiter of whether it is in the public interest for a particular piece of information to be published. It
is indefensible to deny that principle in the specific circumstances of political memoirs. Indeed, we are not
sure that the courts would uphold any bid by the Government to pursue remedy for breach of copyright when
the decision to prohibit publication of certain information had not been tested independently of government.
(Paragraph 12)

We continue to believe that a new Advisory Committee on Memoirs would make for expert and specialised
arbitration of issues around the publication of public service memoirs. However, although this argument was
not put to us by the Government, we can see that one argument against such an Advisory Committee would
be that it would involve the creation of yet another new regulatory body, with all the expense and
bureaucracy that entails. Given the rarity of disputes over the content of memoirs, it may well be
disproportionate to create a new body. However, there is another possible solution readily to hand. If we
accept the principle that an independent body should judge the public interest in publication of particular
information in memoirs, then there is already an independent body which specialises in applying public
interest tests to disclosure of information which Government does not want to reveal. That body is the Office
of the Information Commissioner. (Paragraph 13)

An alternative to an Advisory Committee on Memoirs is that the Information Commissioner could arbitrate
where there are disputes in the negotiation of the content of memoirs. The Commissioner is experienced at
balancing competing public interests in openness and necessary confidentiality. In applying the Freedom of
Information Act, the Commissioner is accustomed too to the entirely appropriate bias towards publication.
Although the Commissioner would not necessarily have the nuanced understanding of issues around
memoirs which an Advisory Committee could provide, allocating this role to the Commissioner would be
simple, consistent and cost-effective. Whatever model is preferred, we call on the Government to make one
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Box 4.17. United Kingdom: Addressing the publication of memoirs and commentary by former senior
officials (cont.)

final reform to complete a fair, practical system for approving memoirs. (Paragraph 14).

6. The revised version of Diplomatic Service Regulation 5 is another example of the Government replacing a
regime that may be too liberal with one that may be too restrictive. It is too stringent to expect people to seek
clearance for anything they say that draws on any experiences they had in their entire careers. Were the
rules to be applied literally, they would (among other things) prevent any live TV or radio commentary from
former diplomats for the rest of their lives. They would thus substantially diminish informed discussion of
major world events. The contribution of former diplomats to our understanding of what is going on in
Zimbabwe, or Kenya or Pakistan, should not be underestimated. Nor should it be curtailed. (Paragraph 23)

7. We cannot judge the intent behind the new rules, but the results do indeed appear to be excessively wide-
ranging and oppressive. Their only saving grace is that they seem to be unworkable. In practice, the Foreign
Office continues to rely on the good sense of its former staff. It should say so. There is no sense in
maintaining a rule that is both wrong in principle and manifestly unworkable in practice. (Paragraph 24)

8. Both in respect of memoirs and in respect of public commentary by former diplomats, a pendulum has swung
since our inquiry in 2006. Government was understandably concerned that a too liberal regime was having
deleterious effects on trust and frankness between politicians and officials; but in tackling this problem, it has
created new ones. In this report we have drawn out two important respects in which, having once been too
liberal, the Government has now set up a regime which may insteadbe undul y restricti

1. www.publications.parliament.uk/pa/cm200708/cmselect/cmpubadm/664/664.pdf.

Source: PASC (Public Administration Select Committee) (2008), 14™ Report of the Session 2007-08 on Mandarins Unpeeled:
Memoirs and Commentary by Former Ministers and Civil Servants,
www.publications.parliament.uk/pa/cm200708/cmselect/cmpubadm/664/664.pdf.

The Acofol d ngeri od

The restrictions, in particular the length of time limits imposed on the activities of former public
officials are proportionate to the gravity of the pegtiblic employment conflict of interest threat
that officials pose.

115 Earlier discussion noted the desirability of time limits or a coetifigperiod for managing

the @ntacts of former officials with public sector organisations. Time limits are a frequent feature of
efforts todeal with the problenareas of pogpublic employment lobbying, switching sides and using
insider information Although the overall aim of the olbing-off period is to maintain confidence in
government and public decision makinggainalso provide a learning period for both former officials
and those in the government to become used to their new relatisisaipis one another, and ensure
thatdecisions are not influencdyy previous relationships, be thigiendship or animosity.

116 There is substantiafariationfrom country to country and also within countries in the length
of the time limits adoptetb ward offpostpublic employmenbffences. As the following example in
Mexico shows(Box 4.18) the application of confliedf-interest legal provisions for public officials
may be extended f@oneyear period after leaving public service.
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Box 4.18. Mexico: Post-public employment prohibitions

The Federal Law on Public OfficialsbAdministrative Responsibilities in Mexico® extends the application of general
conflict-of-interest provisions2 for an additional year for public officials after they leave their functions. The law also
establishes the following specific prohibitions:

f Aln no case wil!.l he use his influence or obtain
himself or for his spouse or blood relatives up to the fourth degree, his in-laws, or for third parties with whom
he has professional, labour or business relations, or for partners or companies that the public official or the
above-mentioned persons are or have been a part of.

f  He will not make advantageous use for his own or another& benefit, of the information or documentation he
has had access to during his employment or commi s

Additional restrictions exist for specific groups leaving for other public organisations, namely:

I Public officials holding top-level management posts in the Federal Electoral Institute, its board members,
and the Magistrates of the Federal Judicial System& Electoral Court should abstain from participating in any
public office of the administration that is headed by whoever won the election that they organised or
processed.

I Heads of internal control units in the federal agencies and entities, and in the Attorney General& Office, as
well as heads of auditing and complaints must abstain from accepting employment in the public institution
they supervise, evaluate, investigate and control in order to avoid incurring conflicts of interest.®

Notes
1. Article 8 and 9, paragraph XI1l of the Feder al Law

2. According to the general conflict-of-interest provision public officials shall abstain from soliciting, accepting or
receiving personally or through other person, money, personal or real property via transfer at a price much lower than
in the market, donations, services, employment, offices or commissions for themselves personally or for individuals
with whom they have family, personal or business relations, that originate from any individual or legal entity whose
professional, commercial or industrial activities are directly tied to, regulated or supervised by the public official
involved, in the performance of employment and that implies conflict of interest.

3. This standard was issued by the Minister of Public Administration in Official Bulletin No. SP/100/0329/2003 on
30 May 2003.

Source:Federal Law on Public Officiaexx@ Administrative Responsi

117 Although debates often focus on the length of the coalffigeriod,lengthis less important

than whethethelimits are effectivein preventing and managinmstpublic employmentonflicts of

interest and whether the limits der, proportionate and reasonalielight of the seriousness of the
potential offence. In the probleareas of switching sides @msing insider information, fixing time

limits in terms of months or years is usually inappropriate because the duration of the threat cannot be
predicted in advance. It is linked to the life of the matter and lasts until the relevant procedure or
negotidion on a contentious issuefisished Concerning insider information, the ban remains valid

until the informatioris unclassified or made public.

118 As senior officialspose a greater risk, time limits are mooenenonly applied, or are applied
more strictly, to decision makers, politicians and senior public servants than to other offigials.
example, Canadé experience withpostpublic employmentoffences has resulted in a longer
disqualification period for da@net ministers (extended from two years to five years) than for other
public officeholdes and for public servants in executive posgifone yearBox 4.19)
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Box 4.19. Canada: A one-year limitation period for public servants in executive positions

For a period of one year after leaving office, Canadian public servants in executive positions cannot:

I accept an appointment to a board of directors of, or employment with, entities with which they personally, or
through their subordinates, had significant official dealings during the period of one year immediately prior to
the termination of their service;

I make representation for, or on behalf of, persons to any department or organisation with which they
personally, or through their subordinates, had significant official dealings during the period of one year
immediately prior to the termination of their service;

I give advice to their clients using information that is not available to the public concerning the programmes or
policies of the departments or organisations with which they were employed or with which they had a direct
and substantial relationship.

Source: Values and Ethics Code for the Public Service, Canada. See the A L i mi t at i section Fhethei codd, cavailable at
www.psagency-agencefp.gc.ca/pol/vec-cve0l-eng.asp# _Toc46202811.

119 Time limits in general range from one ygarg.in Ireland, Poland anthe SlovakRepublic)
to two years(e.g.in Japan, Korea, Netherlands, Turkey and the United Kinydémsix-month
maximum period was introduced by tRestEmployment Guidelines for Politicians in Norway

120 Time limits may be tailored to the level of public officials and specific groups or a particular
risk area, ashe following Canadian examples show:

1 For public servants, one year is the general time limit in Canada, while for mirddtecs
year period is applied

1 A specific fiveyear ban on lobbying was introduced recently for ministers, ministerial staffers
and nior public servants.

121 In Germanythefive-year coolingoff period asa maximumcan be applied for civil servants

if they leave service before they reach retirement age, which is 65. However, this time limibis

three years in the case of retiring civil servants and during the period when they receive a transitional
allowance (usually two years but maximum three years) for figad volunteer soldiers.

122 When pubilc officials definitively leave public service in France, for a period of five years
they cannot:

1 exercise private activities determined by the administration;

1 participate financially in private enterprises that have a relationship with the former public
sector employer.

123 While in certain cases a persuasive argument can be made for time limits as long as five

years,allowing some discretion in the application of the limii#l help ensure fairness and avoid
undulystrict constraints on the rights of former officials.
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124 Providing flexibility in the application of general rules in individual cases is an emerging
concern in countries. In Japathe head of the employer goverant agency can apply for an
exception to the pogiublic employment restrictionso the National Personnel Authority, and needs

its approvalto make an exception to the rules. Members of government andrhigking officials in

Spain will not breach incopatibility regulation when they return to the private company in which
they worked before being appointed as long as the activity they are going to carry out in the private
sector is not directly related to the competesf their previous office, or whe they cannot take
decisions related to that office.

125 Applying flexibility in concrete cases may requstandardso ensure fairness in the process
and accountability of decisions. However, omyfew OECD coulries have actually developed
standards against which pgmiblic employment approvalecisions can be made. Some countries
include them in legal provisions, for example in France and Mexico. In the United, $toties
restrictions and standards for exdéeps and issuing waiveare set forth in statufeCanadaspells out
the criteria that a deputy heddhe administrative head of a departmierdan use as a basis for
waiving or reducing the limitation period for public servaintshe Public Service Vales and Ethics
Code(Box 4.20)

Box 4.20. Canada: Criteria for reducing public servant time limits

In Canada every case is reviewed on a case-by-case basis to determine if there is a real, apparent or potential
conflict of interest between the new employment of former public servants and their most recent responsibilities within
the federal public service. The Values and Ethics Code for the Public Service outlines the restrictions as well as six
circumstances under which the one-year limitation period could be reduced or waived. The deputy head can waive or
reduce the limitation period for a public servant or former public servant, taking into consideration the following factors:

{  the circumstances under which the termination of their service occurred;
I the general employment prospects of the public servant or former public servant;

f the significance to the government of information possessed by the public servant or former public servant
by virtue of that individuals position in the public service;

I the desirability of a rapid transfer of the public servant® or former public servant& knowledge and skills from
the government to private, other governmental or non-governmental sectors;

I the degree to which the new employer might gain unfair commercial or private advantage by hiring the
public servant or former public servant;

I the authority and influence possessed while in the public service, and the disposition of other cases.

Source: Values and Ethics Code for the Public Service, Canada. S e e tRbdectiofi of Limitation Periodd sect i on i
available at www.psagency-agencefp.gc.ca/pol/vec-cve0l-eng.asp# _Toc46202811.

3. The National Public Service Act stipulates that personnel are prohibited éoiod pf two years after
leaving service from accepting or serving in a position in a pradiking enterprise which has a close
connection with the agency in which they were formerly employed within five years prior to
separation from the service, and #igency which is under the restriction are defined by the rules of
the National Personnel Authority.

4. 18U.S.C.207(j) and (k) contain the standards for exceptions to, and the standards required&ao issue
waiver for the restrictions found elsewhereSiection207.
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126. Public officials in risk areas such as regulation or contract administration may require
specific restrictions, including longer time limiés well

Communicating postpublic employmentrules

The restrictions and prohibitions contained in the pgstiblic employment system are effectively
communicated to all affected parties.

127 Successful implementation significantly dependsvigorous dissemination to reach dat

all relevant partiesvith arole in thepostpublic employmensystem includingin the public, private

and nonrprofit sectors. There is no simgl i ma g i to enbuathat publi®officials and prospective
employers understand and follgestpublic employmentules.Thus a variety of means in line with
relevant components of the Integrity Framewshouldbe consideredo communicag postpubic
employmentules. TheCivil Service Management Codle the United Kingdom, for example, contains
sever al procedur es f or -efinmpalkoiynnge nstt]a frfu |l aewsadr.e |onf

responsibility is left to individual federal agergie

128 The most common communication measures in OECD countries indiugéngs,
counselling and adviceThese might includdormally briefing new employees opostpublic
employmentrequirements and formally renadimg departing employees @bstpublic employment
restrictions in exit interviews or by letter. Current public officials also need to be sensitiveptusthe
public employmentules, in part because:

1 Postpublic employmenbffences can begin before offits actually leave the public sector,
for example in the form of negotiation of future employment

1 Current public officialsareresponsita for preventing conflict of interest when dealing with
former officials €.g.not granting preferential treatmentpesial access or privileged
information to former officials).

129 Briefing on appointment and before leaving public office is the most frequently used
measure in OECD countries. All new staff receivesGhwd Service Code of Standards and Behaviour
at a briefing session on appointment in Ireland. In the Canadian Public Sarcimgy of thevalues

and Ethics Code for the Public Serviseattached to the letter of offer for all new and subsequent
appointments. In |&in the Directorate General of Public Administration sends a reminder te high
level officials whertheyjoin or leavepublic office.

130 Counsellingpublic officials aboutpostpublic employmentequirements can bad hoc i

when officials requiré or on a regular basis, in the form of an annual formal letter or as part of
integrity training programmes designed to bolster offiGi&isowledge of the overall values and
integrity framework. Like leadership by exampietegrity training can substantially influence the
ethical climate of organisations and conduct of public officials. Comprehensive integrity training
integratespostpublic employmentssues as aessentialpart of the programme and gives proper
considertion to special training measures for employees working-iiskiareas. In the United States,

for example, in addition to educational or training materials prepared by individual federal agencies,
the Office of Government Ethics (OGE) posts on its webait annual list of conflict of interest
prosecutions and a digest of its informal opinions, both of which may have information dealing with
postpublic employment (Box%.21)

55

tt



GOV/PGCIGF(2009)3

Box 4.21. United States: Communicating measures to implement post-public employment rules

In the United States, advice given may be kept in written form, depending upon the agency& practice, or at the
request of the individual requestor. Depending upon practice, the agency may issue general educational or training
materials using sanitised versions of real situations. Current employees who are aware of the post-public employment
restrictions may also be sensitive to any contacts they may have with a former official and may seek advice with regard
to those contacts, particularly if they believe the contacts may violate the post-employment statute. A public official
sensitive to post-public employment restrictions can both avoid misconduct when leaving government service as well
as identify potential misconduct of others.

Each year, the Office of Government Ethics compiles a description of all of the prosecutions of the criminal
conflict-of-interest statutes, including 18 U.S.C. 207 and makes that description available on its website.> The
compilation includes the name of the individual convicted, a short description of the conduct, and any sentence
imposed.

Specific prospective employers may request information from the ethics official on the application of the statutes,
and general information is provided to the private sector through various training/seminar venues that focus on
government ethics and the private sector. Additionally, OGE maintains a digest of its informal opinions on the OGE
website (www.usoge.gov/pages/advisory_opinions/advisory_opins.html), many of which address post-employment
restrictions.

1. The Conflict of Interest Prosecution Surveys from 1990 to 2004 can be consulted at
www.usoge.gov/pages/laws_regs_fedreg_stats/other_ethics_guidance.html.

131 Another mechanism for commuaiting postpublic employmentrules is theinclusion of
reference to the rules in contractual and other arrangemetwiedn public sector and private sector
organisations. As mentioned above, the strategies and measures used by the Australian Pablic Servi
T in particular in the tendering, contracting and market testing proceduage noteworthy
(Box4.22) The principal source of guidance for agencies about-gepsiration employment in
particular and conduct issues in general, iSARS Values and @le of Conduct in Practice

Box 4.22. Australia: Communicating post-public employment rules to the private sector

Australia targets the private sector as well when it communicates post-public employment rules and expected
conduct. As a result, 77% of Australian Public Service agencies reported defining and communicating agency®
expectations to non-public servants to comply with the relevant APS Values and Code of Conduct. Of these:

1  75% did so through information set out in tender documentation.
1  78% reported using general clauses in contracts referring to the APS Values and Code of Conduct.

1  25% reported including specific contractual clauses regarding only relevant aspects of the Values and
Code of Conduct.

1 22% of relevant agencies reported using non-contractual arrangements such as briefing sessions,
protocols and integrity training.

Source: AP S ( 2 &tatdof the Service Report 2003-2004a

5. Chapterl2 of theAPS Values and Code of Conduct in Practice: A Guide to Official Conduct for APS
Employees and Agency Headeals with posteparation employment he guide was released in
2003 to update and replace the forn@idelineson Official Conduct of Commonwealth Public
Servants issued in 199€8hapterl4 on posteparation employmef the updated APS Values and
Code of Conduct in Practice can be adtedd atwww.apsc.gov.au/values/conductguidelines.htm
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132 The rules can also be communicated through a government structwvijcimintegrity

actors such as the Office of the Conflict of Interest and Ethics Commissioner in Caladacentral

role in providing advice ompostpublic employmenbbligations to former public officeholders the

United States the Office of Gowenent Ethics provides branetide regulations and policy guidance

and agency ethics officials typically provide the actual advice to departing officials using that
guidance. In Ireland, former officers below assistant secretary level must apply torthergereneral

or head of office in which they last served before retirement or resignation, whereas officers at and
above assistant secretary level must apply to the Outside Appointments Board.

Authorities and arrangements

The authorities, procedures andriteria for making approvaldecisions in individual pospublic
employment cases as well as for appeals against these decisions are transparent and effective.

133 Although the vast majority of OECD countries sehgml rules for preventing conflict of
interest inpostpublic employmenta minority of themhave established mechanisms to apply these
rules in practice. While these countries employ measures for communication, such as briefings on
appointment and odeparturediscussed in the previous section, onfig countries have developed

clear and effective measurés apply the prohibitionsand restrictions adopted. Canada, Ireland,
Portugal and Spain, for example, requbst officials disclose future employmeplansand approval

is required before taking up a new appointmémthe United States, criminal provisions require an
individual to disqualify himself from mattethat have a direct and predictable effect on the financial
interests of the prospectieenployer(Box 4.23).

Box 4.23. United States: Procedures for providing information on future employment

Although there is no legal requirement for executive branch officials to report their seeking or negotiations for a
non-government position, the criminal provisions on negotiating future employment require the individual to recuse
from matters that have a direct and predictable effect on the financial interests of the prospective employer. Recusal
often necessitates an explanation so that others understand why the individual cannot continue to work on particular
matters.

Those individuals who are required to file Apublic
employers on their financial disclosure forms. These arrangements must be disclosed in the disclosure form to the
extent an arrangement exists at the time the report is required to be filed.

134 Deter mi ni ng t h%a specific authgritydr aushorites to be résponsitiier
implementing gostpublic employmensystem at the national level is a complex matter that requires
appropriate examination of factors such as the main implementation instrument(s) and megchanisms
the public sector entities and the risk areas covdree.influence of each governmé&hinstitutions,
structures, processes and culture within which the authorities for hamdistgublic employment
matters must be st also critically important

135 Manager9lay a key role as integrity actors postpublic employmensystens in particular,

and in building a sound integrity framework in general. For examagkncyheads in the Australian

Pubic Service are responsible for ensuring that measures to managescoffiiderest, including
postemployment cases, are applied effectively in their agencies. This also requires that employees

6. For a description of the role and types of integrity actorsQ&seD (2009)
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need to be made aware of their responsibilities to disclose and take reasonable steps to avoid conflicts
of interest, and that peedures are in place to deal with situations where it appears that individuals
have not met their responsibilities.

136 OECD countriesare increasinghestablising separategovernmenwide integrity agencies
as intgrity actos to administer and enforce integrity standards, inclugiogtpublic employment
prohibitions and restrictiong.he establishment of an Ethics Commission in France {824 is an
example of this.

Box 4.24. France: Ethics Commission handles individual post-public employment cases

The movement of public servants to the private sector i the so-c a | |pandoufldgedi is a highly regulated
practice in the French public service as it is subject to judiciary, regulatory and legislative checks and controls.
Following the Law on the Prevention of Corruption, approved in January 1993, three ethics commissions i
fCommissions de déontologiedi have been set up, one for each segment of the public service: (i) the central
government service, (ii) the territorial authorities, (iii) the public hospital sector.

It became obligatory for officials to consult these commissions before moving to the private sector for any reason.
After almost 1 5 y eeapererite, based on the Public Service Modernisation Law of February 2007, the Decree of
1 June 2007 created a single Ethics Commission with the aim of centralising these three committees and reinforcing
transparency. The Ethics Commission® i fiCommission de déontologie de la fonction publiquedd handles all individual
cases related to post-public employment and the accumulation of activities.

The commission is headed by a member of the Council of State and is composed of members from the Court of
Auditors, from the courts as well as from the Inspector General& Office and specialised public servants. The
commission reports to the Prime Minister, which indicates its importance to the government.

1. www.fonction-publique.gouv.fr/rubrique97.html.
Source: OECD (2004), Managing Conflict of Interest in the Public Service: OECD Guidelines and Country Experiences, OECD, Paris.

137 Some countriedhave dedicated more than oriategrity office to deaing with different
government entities and public sector organisations. Canada, for exastplaljshed the Office of
Conflict of Interest and Ethics Commissioner for publificeholdes, including cabinet ministers and

the most senior levels of the public service and members of the House of Commons. Moreover, a
separate Ethics Officer for tt&enate is in charge of the upper house of Parlia(Bent4.25)

Box 4.25. Canada, Italy and Spain: Integrity actors for post-public employment

In Canada, the Conflict of Interest Act came into force in July 2007, which strengthened the role of the new
Conflict of Interest and Ethics Commissioner. The Commissioner has judicial or quasi-judicial background with powers
to fine violators of the Conflict of Interest Act and consider public complaints. In addition, a new independent
Commissioner of Lobbying was established in July 2008 with a strong mandate to investigate violations under the
Lobbying Act and Lobbyistsé Code of Conduct

In Italy, the 2004 Conflict of Interest Act assigns independent authorities, including the Competition Authority, to
enforce the application of post-public employment rules established by the Act. In addition, the High Commissioner for
preventing and combating corruption and other forms of illicit conduct can monitor and investigate offences related to
post-public employment.

In Spain, the Office of Conflict of Interest is the central authority for managing the post-public employment
measures of members of government and senior civil servants when they move to the private and non-profit sectors.
The office, under the supervision of the Minister of Public Administration, collects relevant information to make
approval decisions in accordance with the 2006 Act on Conflicts of Interest.

Source: Conflict of Interest Act, Lobbying Act, Canada.
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138 Although the context and @ssureo identify authorities and arrangemendsimplement and
enforcepostpublic employment rulemay vary from one country to anothénere are two general
considerations to keep in mind wheletermining theoptions all prisdictions need to take into
account:

1 First, clearly designate the authority authorities responsible for administering the main
implementation instrument(s). Politicians, public servants and other government entities can
be subject to the same authi@s or to separate ones. Moreover, a single entity such as a
government department or other public sector organisation may have the contepost its
public employmentsystem determined by a central government at the national level but
receive delegatedhuthority to implement the regime. This approachpseto ensure
consistency irthe rules and permits flexibility in their interpretation, but cannot guarantee fair
and consistent rule application across the whole public sector.

1 Secondauthoritiesshout cleatty identify and communicatéhe procedureto be followed by
officials contemplating leaving governmemand the criteria for approvadlecisions in
individual postpublic employmentasesWith regard toprocedures, governments can, for
example, regue that public officials disclose offers of future employment that involve a risk
of conflict of interest and seek the emplagguermissiomeforeacceping an offer.

139 Making approvaldecisiors on postpublic enployment cases generalfalls underthe
responsibility of the top management of public organisatisesretary general of departments in
Ireland, the head of the organisation for civil servants in Norway, the deputy head of public
organisations for puld servants in Canada. These deputy heads generally delegatauthority to

make approvatlecisions on individugbostpublic employmentases; however, they may not delegate
their accoutability for ensuring that theotle is fully upheld and advancedgthin their organisatios

In Spain the Directorate General of Public Admstration centralises the approwcisions orpost

public employmenbf highranking officials.An example of centralisation is the recent establishment
of the Centre for Persarel Interchangesbetween Government and Privatentiies in Japan

(Box 4.26)
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Box 4.26. Japan: Measures to improve fairness and transparency in post-retirement employment

Up to the last amendment, the National Public Service Act had stipulated that officials shall not, for a period of
two years after separation from the service, accept or assume a position with a profit-making enterprise with a close
connection to any agency of the State defined by rules of the National Personnel Authority, any specified independent
administrative institution, with which such persons were formerly employed within five years prior to separation from
the service. This prohibition was exempted only if ex ante approval of the National Personnel Authority was given to
the official concerned.

However, the Act was amended in June 2007, in order to activate mobility of personnel between the national
government and the private sector, as well as to realise fair and transparent employment after retirement from the
public service.

The amendment stipulates that:

 In effect by the end of 2008, each ministry or other equivalent government entity shall not provide
assistance to support post-retirement employment to its employees and retired employees.

I The Centre for Personnel Interchanges between Government and Private Entities, which shall be newly
established under the Cabinet Office, exclusively provides such services.

9 During the transition period leading up to the full functioning of the Centre, within three years beginning from
enforcement of the last amendment of the National Public Service Act, each ministry and other equivalent
government entity can provide post-retirement job placement services, only if the ex ante approval be given
by the Prime Minister, the authority of which shall be delegated to the Re-employment Surveillance
Commission.

I The authority to give ex ante approval for the post-retirement employment mentioned above, previously
executed by the National Personnel Authority, shall be transferred to the Cabinet.

140 Within a period of one year after leaving a state managerial position in Pataoffijcialis
obliged to obtain the consent afspecial commissioresponsible to the Prime Minister to undertake
employment in an entitypreviously supervised by the applicariRecent legislation on conflict of
interest refined the procedure for approval decisions in SBaix4.27).
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decisions related to the post-public employment conflict-of-interest cases of high-ranking officials, including ministers
and secretaries of state:

1.
Interest Legislation: The Spanish Experience6, OECD i nter nal document, GOV/ PGC/ ETH(2

Source: OECD ( 2 OMbéemising Canflict of Interest Legislation: The Spanish Experienced, OECD, GOV/ PG.C/ E]

Box 4.27. Spain: Procedure for approval decisions

The new Spanish Act on Conflict of Interest" introduced the following administrative process to prepare approval

9 First, former high-ranking officials should inform the Office of Conflict of Interest before undertaking any
future employment activity.

I  The Office of Conflict of Interest will analyse the situation and consider whether or not the activity violates
the law.

I The Office of Conflict of Interest will communicate its opinion to the interested party.
I The interested party is allowed to reply and provide further information for consideration.

I Finally, the Office of Conflict of Interest will make an approval decision and communicate it to the former
high-ranking official.

The act was approved in May 2006; further i nf dModeraising Conflicoaf

141 Postpublicemploymenguidance can include the requirement that officials making approval
decisions on individualgstpublic employment cases should consult:

T A central government agency or a special integrity committee or advisory board: a
requirement that will help to promote equitable and consistent approval decision making
across public sector organisations. Cdrgiavernment agencies and entities involved in the
consultation include the Legal Affairs Unit in the Ministry of Public Administration in
Mexico and the Canada Public Service Agency for federal public servants. Independent
committees also take part in cuftation, for example the Ethics Commission in France, the
Government Ethics Committee and tAati-Corruption and Civil Rights Commissicin
Korea, and the Outside Appointments Board in Ireland.

1 Entities where the public official has worked before: this requirement could substantially lead
to an informed approvalecision on future employment by defining the types and the extent
of actual and potential conflict of intereas the German example show®iox 4.28

has worked during the five years prior to the end of service i are asked to verify whether it may have been possible for
the civil servant or soldier to have had an influence on the economic concerns of his/her future employer or contractual
partner.

or soldier concerned.
Source: German response to OECD survey.

Box 4.28. Germany: Consultation process for approval decisions on future employment

In Germany all relevant previous employers i those sections and departments in which the civil servant or soldier

The relevant sections and departments are also aske
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142 Appropriate approval decisions can also be fostered by setting clear standards, not only in
regard to whether the official should be permitted to take up a particulapydagt employment
opportwnity, but also in regard to how stringently the rules should be interpreted and exceptions
granted. Such criteria can be set out in legislation, as Box 4.29 shows.

Box 4.29. Canada: Exemptions for ministerial staff

In Canada, the Ethics Commissioner may provide reduction/waiver of certain restrictions i such as prohibition on
contracting and on representations i for former public office holders. The Conflict of Interest Act’ specifies the criteria
for granting exemption to a former reporting public office holder who was a member of ministerial staff and worked on
average 15 hours or more a week. Exemption may only be granted on the following criteria:

I The person was not a senior member of ministerial staff.

I The person& functions did not include the handling of files of a political or sensitive nature, such as
confidential cabinet documents.

I The person had little influence, visibility or decision-making power in the office of a minister of the Crown or
a minister of state.

I The person& salary level was not commensurate with the person having an important role in that office.

1. See Article 38 under Rules for Former Reporting Public Office Holders at http://ciec-
ccie.gc.ca/resources/Files/English/Public%200ffice%20Holders/Conflict%200f%20Interest%20Act/CONFLICT%200F
%20INTEREST%20ACT .pdf.

Source: Conflict of Interest Act, Canada.

143 Procedurally, officials are expected to have the riglt appeal a negative pegstiblic
employment approval decision. An effective ppstliic employment appeal and remedy system will

also help to foster core public service values of fairness and accountability. The OECD survey shows
that approvatiecisions on pogtublic employment are open to appeaaiminority of OECD member
countries. Apeals can be handled by a variety of administrative and judicial bed&sas

1 An independent court or tribundipr example in Germany, Ireland, Italy, Japan, Portugal
and Turkey. In Ireland, the Secretary Genérapproval decisions on concrete pest
employment cases can be appealed to the Outside Appointments Board. In Italy, the
decisions of the Competition Authority on pgstblic employment cases can be appealed to
administrative courts, with two levels of judgement.

1 An administrative bodywithin the public service, for example in Germany, Ireland and
Portugal.

144, In the United States, there is Bpecificbody established to review and appralparting

of f i postpublis @mployment plansnstead,agerty ethics officialscan provide officials advice

on the application of the law; this advice is not open to any formal appeal, although in very large
agencies there may be an informal appeal to a centralised ethics office regarding the advice of a
regional ethics officer. An individual who objects to advice that a statute may prohibit his or her
planned future conductanseek a declaratory judgement to the contrary through the courts, or decide
to engage in the conduct and defend his/her conduct duringudisgquent prosecution. If convicted,

the individual may appeal the conviction to the next level federal court.

145 Box 4.30 sets out formal and informal appeal mechanisms in Norway and Canada.
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Box 4.30. Norway and Canada: Formal and informal appeal mechanisms

Although no specific formal appeal procedures exist with regard to individual post-employment approval
decisions in many countries, civil servants may ask for a new decision from the head of an organisation, as in Norway.
Politicians may turn to the Standing Committee on Outside Political Appointments for Politicians® and can ask for a
meeting to discuss the assessment of their case. Experience of the first three years indicates that this appeal has been
used exceptionally.

In Canada, public servants or former public servants may apply to the deputy head 7 the administrative head of a
department i for reconsideration of any decision regarding their compliance with post-public employment measures.

1. For further details, seePartl | of this report on fADeRUulglniicagEmmido y mepd

Source: Part |l of this report Canadian response to OECD survey.

Enforcing the postpublic employment system

The enforcement sanctions for pepublic employment offences are clear and proportional, and are
timely, consistently and equitably applied.

146 Both the absence and ineffective measuredrimking and enforcing compliansignals

that a postpublic emplymentsy st em has no fAteetho or publ i c
applying prohibitions and restrictions. A seemingly comprehensive and sophistadguliblic
employmentsystem can be rendered ineffective if it does not monitor complihasep appropriate
sanctions or does not enforce them in a timely manner.

147. Implementation of approvatiecisions on pogtublic employment generally remains the
responsibility of former public officials in OECD countrid$owever, support measures employed by
public organisationgo track and enserimplementation of approvatiecisions arerarely used
Box 4.31indicates how they may be improved

Box 4.31. Measures supporting monitoring of approval decisions

The following list illustrates the types of measures that could support the tracking of implementation and
compliance with approval decisions in individual post-public employment cases. These support measures may require,
for instance:

I recording the approval decisions on individual cases for future tracking, as in Canada, France, Japan,
Norway and the United Kingdom;

making available past decisions for benchmarking, as in France and Japan;

I informing prospective employers of imposed restrictions and conditions, as in Germany and the United
Kingdom;

I requesting information on the application of decisions, as in Ireland and Korea.

Source: OECD, (2006b), OECD Guidelines for Managing Conflict of Interest in the Public Service: Progress Report on
Implementation, OECD, Paris (www.oecd.org/gov/ethics/conflictofinterest)..
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148 The nature of the sanctions that can be imposed is closely tied to the implementation
instruments discussed earlier. In general, countries employ traditional sanictitinding penal and
disciplinary measures. For example, legislation can provide criminal or civil penaltietafibaal

Public Service Act in Japan states that a persamvigiates pospublic employment restitions and
prohibitions shall be sentenced to a prison term of up to one year or finedJBY 500000 The

penal sanction may range up to one year imprisonment in Korea; and in the United States the penalties
canbeup to five years imprisonment and a fine of not more than PEIDO0, or a multiplier of the

gain or losswhichever is greater.

149. In contrast to criminal or civil penalties, a code of conduct can be expecteslyton
administrative remedida the form of disciplinary measures. These administrative measures can range
from mild sanctionssuchas warnings and finefo severe penaltiesuchas demotion and dismissal.
Permitting governments to exercise disioretin choosing from this range of sanctions helps to ensure
that the penalty imposed is proportionate to the nature and magnitude of the offence. For example, in
the United States, civil penalties are an option to criminal prosecution and a range ao$teahain
sanctions can be imposa@dngingfrom reprimand to dismissaFor another example of a sanctions
system, see ltaly in Bok.32.

Box 4.32. ltaly: Sanctions system
The Competition Authority in Italy exercises ex post control of new employment after leaving public office. After

the appointment has been made, the Competition Authority checks its compatibility with the law on conflict of interest.
I f the appointment i s jconmplar, the dliowing sanctiond cantbé apgdliedor n o n

I removal or disqualification from office or position i by the competent administration or by those responsible
for supervising the entity or undertaking;

I suspension of the public or private employment relationship;

| suspension of registration in professional rolls and registers, for which a request must be addressed to the
p J p g q
professional organisations for actions within their competence.

Source: Italian response to OECD survey.

150 Since the scope of traditional pgmibdic employment rules covers officials while in office,

it is easier to apply sanctions for conflict of interest offences that occur while officials are still working
in the public sector. Penalties connected with codes of conduct are especially difiaplly to
officials who havealreadyleft government. Indeed, codes lose their influence at the point where most
postpublic employment offences begin to arise. Nevertheless, alternative sanctions such as the
cancellation or refusal of contracts with {hrévate sector employer of the offending former official or

the reduction of the officié retirement pension should be considered for inclusion in a
comprehensive pogiublic employment regime. In Norway, former officials breaching the-jmaiglic
employment guidelines caneceivea penalty for defaultThe following box provides examples of
alternative sanctions used for former officials and their employer in Spain and GeBoay33.)
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Box 4.33. Spain and Germany: Sanctions for former public officials and their private sector employers

Spain has introduced a range of innovative sanctions applicable both to former public officials who breach post-
public employment rules and the private sector company that improperly employs said former public official:

I  For former public officials, a declaration of very serious, or serious, violation of the post-public employment
rules is published in the Official Gazette of the State, which prevents the person concerned from occupying
public office for five to ten years.

I  For the company, non-compliance with the law is published in the Official Gazette of the State. It implies
fdebarrementdfrom public contracts: an automatic exclusion of the company from tender procedures during
the period of the time limit of prohibitions for the former high-level official.

I Asan additional civil law sanction, former officials may also risk having their public service pension reduced.

In Germany, a civil servant& or soldier& retirement pension can be curtailed in cases of breach of post-public
employment rules in the federal administration.

Source: Spanish and German responses to the OECD survey.

151 The seriousness of sanctions may also depend on the circumstances of howplblwost
employment obligations were breached. Senioritgaasideredn a few OECD countrieBox 4.34)

Box 4.34. Mexico: Considering the circumstances of post-public employment breaches

In addition to the rank and history, including seniority of the public official who commits a breach of post-public
employment conflict-of-interest rules in Mexico, the Federal Law on Public Officialsé Administrative Responsibilities1
defines the following circumstances for consideration in the imposition of administrative sanctions:

I  the seriousness of the responsibility incurred and the advisability of eliminating practices that in any way
violate the provisions of the law, or those that are enacted based on it;

the public official& socio-economic circumstances;

the external conditions and means of execution;

= =4 =4

repeated breaching of obligations;

I the amount of the benefit, gain or damage derived from the breach of official obligations.

1. Article 14 oftheFeder al Law on Public Offici aexx@ Administrative Resg

Source:Feder al Law on Public Officidakexdx@ Administrative Responsi
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152 Although management measures supporting implementation of applenialons are fairly
exceptionally used, they may considerably emage compliance. The communication of approval
decisions on individual pogtublic employment cases, for instance, could enable public scrutiny. The
increased media attention on cases of former politicians andlevighofficials would encourage
compliarce with posfpublic employment rules and approwcisions, as the example of Norway
shows inBox 4.35

Box 4.35. Norway: Encouraging public scrutiny to foster compliance

As transparency in public life is a fundamental value in Norway and the Internet provides an efficient tool for
monitoring, decisions on post-public employment cases of former politicians, including ministers, political secretaries
and political advisers, are directly available on the Internet.

The Secretariat of the Standing Committee on Outside Political Appointments provided by the Ministry of
Government Administration and Reform prepares the cases for decision of the committee and also makes information
on individual approval decisions available on its website. Public scrutiny i facilitated by high media attentioni has
played an important role in encouraging compliance with the Post-Employment Guidelines for Politicians.

Regarding former public servants, no system exists for reporting on approval decisions and their implementation
as it remains the individual responsibility of former public servants. However, the Ministry of Government
Administration and Reform is considering assessing the functioning of this system after collecting more information on
implementation practices.

Source: Norwegian response to the OECD survey.

Measuring effectiveness

The effectiveness of the policies and practices contained in gaagtpublic employmensystem is
assessed regularly and, where appropriate, is updated and adjusted to emerging concerns.

153 Almost half of OECD countries haweviewed and updateitheir postpublic employment
systems in the past decade. Many of them have even further strengthened and reinforced prohibitions
and restrictions, for exampley:

9 setting rules in legislation for providing enforceable sanctions by Conflict of Interest Act in
Canada, Czech Republic, Italy and Spain in the past four;years

9 streamlining procedures to reinforce implementation and compliance, for exempleew
decree in Francé.

154 These efforts to modernigostpublic employmensystems are particularly noticealgigen
that countries have beéheralising their labour markets general.

155 Countries have often been confronted with lthetation of existing general laws on public

and civil service or codes of conduct to impose sanctions on former public officials. The recognition
of this limitation by the traditional scope ofettPublic Administration Act in Norway led to the
inclusion of postpublic employmenimeasures irpublic servant and politicianontracs underthe
guidelines approved in 2005.

7. Decree No2007611 of 26April 2007.
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156 Another aspect of limitation is @ed to theapplication of restrictions at the sultional
level. Rulesin general focus on public officials working at the national level, althquagtpublic
employmentconflict-of-interest situations could similarly endanger trust in public decisiaking at
the subnational level.

157. Countries pay more attention to tee general prohibitions and restrictiofr postpublic
employmenthat areapplicable across the whole public seryitey pay less atteion to:

1 addresmgrisk areasvith specific measures tailored to the types dheuabilities
1 establising mechanisms tonplementrules.

158 Enforcing restrictions and imposing suitable sanctioesiain a challergy for many
countries.For example, x@sting sanctions can only be applied for public officielsrentlyin office,
rendering theninsufficient. In Spain, the sanctions were considered ineffective angbtlenment
developed a more sevesanctionregimewith the new Act on Conflict of Interest approved in spring
2006. Lack of monitoring and control mechanisms to impose sanctions on former public officials is an
additional challenge.

159 The current state of knowledgnpostpublic employmentonflict of interest is limiteddue

largely to data on instruments, procedures and structures. A few countries require reporting on
implementation and functioning of pgstiblic employment systems, for example, in the formrof a
annual reportasis available to the public in Canada and FraBmx 4.36 summarises the practice of

F r a nkEthec® Gommission providingnannual report to the Prime Minister.

Box 4.36. France: Ethics Commission provides an annual report on first-year activities

The French Ethics Commission, established in June 2007, provides guidance, amongst others, on post-public
employment and accumulation of activities. The Ethics Commission 71 similarly to the previous three Ethics
Commissions (for more details, see Box 4.24) i submits an annual report to the Prime Minister.

The first annual report’ of the Ethics Commission provides an overview of the individual cases the Commission
treated since its creation as well as cases handled by the previous three commissions in 2007.

According to the French Criminal Code, public officials who leave the public service permanently or temporarily
may not work for an enterprise which, during the previous three years (stipulated in the April 2007 Decree as an
amendment, as opposed to the five-year period that the Criminal Code required previously), they managed or
supervised. Also, public servants are prohibited from exercising a private activity if, by its nature or the conditions
under which it is exercised, it undermines the dignity of their former administrative duties.

Cases handled in 2007 by the Ethics Commission cover numerous employment areas such as economy, finance
and industry, defence, internal and external affairs, equipment, transport, agriculture and social affairs.

An individual whose professional situation is in question, or his/her human resources manager, can submit a
case to the commission for treatment. The opinions of the Ethics Commission seldom confirm incompatibility; there
was only one negative opinion issued in 2007. The vast majority T 94% of the opinions i are favourable under specific
conditions. It is important to note that the opinions issued by the commission are enforceable by the courts.

1. http://admi.net/jo/20070602/BCFX0755261D.html.
2. www.fonction-publique.gouv.fr/IMG/rapport_deontologie_2007.pdf.
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160 However, there is mucless information available on the performamcel effectivenessof
instruments, procedures and structuiresachieving desiredesults andoutcomes. The data and
benchmark initiativd OECD, 2008)ffers a new approach and guidance on how to collect data in key
aspects of the integrity frameworkhe following two boxegBox 4.37 and B0x.38.) highlight the
experiences of measument in the United States and the United Kingdom.

Box 4.37. United States: Measuring effectiveness of prevention and enforcement

Employee surveys organised by the US Office of Government Ethics have indicated that providing counselling for
all types of questions, including post-employment questions, is more effective than simple training and education
programmes.

The oversight by the private sector of the private sector and the former government employees who have been
hired 7 as disappointed bidders have the right to challenge government contracts and the issuance of other
government benefits if they believe that a conflict of interest has occurred during the process i may serve to support
effective enforcement of post-public employment provisions. In addition, government employees themselves provide
effective oversight for enforcing post-employment restrictions by reporting improper contacts made by former
employees to ethics officials or Office of Inspector General.

Box 4.38. United Kingdom: Reviewing business appointment rules

The United Kingdom has established long-standing non-statutory rules® requiring most senior Crown servants i
permanent secretaries and deputy secretaries i to seek permission before they take up business appointments. An
independent Advisory Committee on Civil Service Appointments,? established by the Prime Minister in 1975, provides
advice to the Prime Minister, the Foreign Secretary and ministers on the application of most senior Crown servants
who wish to take up outside appointments after they leave the Crown service.

The Rules on the Acceptance of Outside Appointments by Crown Servants® were updated in 1996 and
accompanied by the Guidelines on the Acceptance of Appointments or Employment Outside Government by Former
Ministers of the Crown.

The Advisory Committee publishes its annual report4 on the application of the rules and guidelines including
statistical data.

The business appointment rules have been reviewed in the past four years by:

I The Committee itself: it undertook an internal review in 2003 to look at, in particular, the issues that can
arise when applicants seek to take up appointments in a sector with which they or their departments have
had official dealings. In light of the results of the internal review, the committee may seek more in-depth
information on relevant aspects in the future.

An independent review: in 2004 the then Prime Minister commissioned Sir Patrick Brown to "review the
Business Appointment Rules to ensure that they are compatible with a public service that is keen to
encourage greater interchange with the private and other sectors which is essential for effective delivery in
today®& public service. The review will consider the operation of the system, taking account of practice
overseas. It will also consider the current machinery for dealing with applications and the necessary
resources".’

I Public Administration Select Committee (PASC) of the House of Commons: in 2006-07 PASC undertook an
inquiry into the role and independence of ethical regulation of government, including the business
appointments rules and processes. The committee published the following conclusions and
recommendations:
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10.

11.

Box 4.38. United Kingdom: Reviewing business appointment rules (cont.)

fiWe agree with Sir Patrick Brown that it would be appropriate for those leaving Crown service for other
employment to be reminded of their continuing duty to keep confidential material confidential.
However, we do not agree that this alone would be sufficient. We believe it is appropriate for the
Advisory Committee to take into account the extent to which former Crown servants have been
involved in particular policy issues and, if necessary, to ask applicants to delay taking up particular
appointments. It may be helpful to redraft the rules to make clear that special advisers could be caught
by this consideration. (Paragraph 19)

We believe it is inappropriate for former Crown servants to move almost directly to positions in which
they may lobby former ministers or colleagues. (Paragraph 20)

We acknowledge that the current case-by-case approach means that those who wish to take up
appointments will not be sure that they will be approved. Nonetheless we are concerned that a single
sanction to be applied against a single test would not be adequate. We think there could be cases
wher e t he criterion of Amateri al influencebo
appointments but did not prevent inappropriate ones. We do not believe that this will provide the public
with reassurance that impropriety is prevented. (Paragraph 22)

An approach which is more clearly tailored to individual cases is both more likely to win the assent of
those to whom it applies, and is more easily defended on the grounds of public interest. (Paragraph
23)

We agree that if the public service ethos is to be maintained, those coming into Crown service from
backgrounds in other fields should be properly inducted, and be given a clear explanation of what
conduct is considered proper. (Paragraph 24)

Although Sir Patrick Brown makes some valuable suggestions for improving the Business
Appointment Rules, we consider that his single test and single sanction approach is not satisfactory. It
might prevent straightforward corruption, but would not deal with more insidious uses of influence, and
would not command public confidence. (Paragraph 25)

We believe that, as ACoBA itself proposes, former ministers should be required to submit proposed
appointments to the scrutiny of a Business Appointments Committee. They should accept the advice
given to them. (Paragraph 27)

We believe that, to ensure consistency, the body which considers applications to take up business
appointments from Crown servants should also be responsible for advising former ministers on such
appointments. (Paragraph 30)

If the civil service increasingly recruits to senior posts from outside the civil service, it will become
more important for the Civil Service Commissioners to be aware of the likely career paths of those
recruits. It seems at the least odd that ministers should be formally responsible for taking decisions
about what jobs are suitable for former Crown servants, when their involvement in recruitment is so
carefully regulated. (Paragraph 36)

The Advisory Committee on Business Appointments has operated effectively, and we see little benefit
in changing its composition, or its way of working. However, we recommend that the government
considers whether decisions about future business appointments of senior Crown servants would be
better taken by the Civil Service Commission than the Prime Minister or Head of the Home Civil
Service. We acknowledge there are arguments in favour of the status quo, as well as arguments for
change, but we believe the proposal deserves serious consideration. (Paragraph 40)

We believe it would be appropriate for the Chairman of the Committee on Business Appointments to
be a Civil Service Commissioner, to ensure a coherent and collegiate approach to both appointment
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Box 4.38. United Kingdom: Reviewing business appointment rules (cont.)
and exit from the civil service. (Paragraph41)o

Notes:

1. 1937 Memorandum on the Acceptance of Business Appointments by Officers of the Crown Services.

2. For further information on the committee, see www.acoba.gov.uk/.

3. www.acoba.gov.uk/~/media/assets/www.acoba.gov.uk/rules%20pdf.ashx.

4. www.acoba.gov.uk/publications.aspx.

5. Terms of Reference of the Review, Business Appointment Rules, SN/PC/3745, Library of House of Commons.

Source: Sixth Report of Session 2006-07 of the House of Commons Public Administration Select Committee, United Kingdom,
http://books.google.fr/books?id=j1w9btQbXUgC&dqg=Sixth+Report+of+Session+2006-
07+of+the+House+of+Commons+Public+Administration+Select+Committee&printsec=frontcover&source=bl&ots=VFKixvjAmB&sig=7j
_tn6gcqvF2Scg82jP2Kmg2SCU&NI=fr#PPA1,M1 . Website of the Advisory Committee on Business Appointments
http://www.acoba.gov.uk/ .
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PART II

DESIGNING AND IMPLEM ENTING POST-PUBLIC EMPLOYMENT RE GULATIONS ®

Following the 20030ECD Recommendation on Guidelines for Managing Conflict of Interest in
the Public Servicethe Norwegian Government reviewed emerging issues considered significant
to maintaining integrity in government and approved the follovlimge Guidelinet 2005:
- PostEmployment Guidelines for the Public ServideJuly 2005;

- PostEmployment Guidelines for Politician29 September 2005, in force from O¢tober
2005;

- Ethical Guidelines for the Public Servicé September 2005.

This part summarises éhmain features and implementation mechanisms of these three sets of
guidelines andhighlights emergindessondearnedrom their application.

8. This part was prepared by Ms. Cecilie Fauchald Rygg, Adviser, Department obyemgplAffairs,
Ministry of Government Administration and Reform, Norway, with help from Mrs. Ottil Fasting
Tharaldsen, Deputy Director General, Department of Employers Affairs, Ministry of Government
Administration and Reform, and Mr. Terje Dyrstad, Depiirector General, Department of
Employers Affairs, Ministry of Government Administration and Reform, Norway and Sectettry
Standing Committee of Outside Appointmenrfthe chapter takes into account the original, translated
documents the Guidelines prepared by a working group in the Ministry and led by ®scilie
Fauchald Rygg.
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Chapter 5

The Case of Norway

This chapter Ighlights the emerging concerns about gmsgtlic employment that reached the
agenda of the Parliament and puts them into the Norwegian context. It also summariseg the key
steps taken in the development of guidelines for the public service and for tiggoalias well
as their key features and mechanisms for implementation.
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Introduction

161 Concernsabout impropriety in pogtublic employment and practice of transfers from
political position to the public serviaeached the agenda of the Norwegian Parliar(@tatrting in

the late 1990iesThe process aflevelopng guidelines orpostemployment for theublic service took

several years. Th8tortingasked the Government twice to clarify problems and ambiguitycidra

arise in transition between a political position and a position in the senior civil service, and in
transition from a position in the civil service to a position outside the government administration. A
report to theStorting (St. meld. Nr 11 200@001) and the following Recommendation (Inst. St. Nr

175 200062001) outlined possible solutions to be considered. An important issue was whether a clause
of fAtemporary disqualificationo oofincormdctonwith ence
transition to a new post should be included in all employment contracts from the beginning of an
employment relationship or only where the nature of the position so requires. Based on advice from
legal expertise, the final solution was to use the clauseimeisrtain cases or for certain positions.

162 When the PosEmployment Guidelines for the Public Servieere almost in place, the
Government decided that parallel rules should be considered for politiciansErRasyment
Guidelines for Politicians were developed arame into forceon 17 October 2005. The change in
government in September 2005 provided the first test for the applicationgfittedines.

163 The Ethical Gidelines for the Public Service were published and distributed in September
2005 after extensive consultation, including a seminar in spring 2005 for top executives in central
government. These thrasets of gidelines can be found #innexes 5.A1, 5.A2 ad 5.A3

Norwegian Government Administration: past reforms and emerging challenges

164 Why has the Norwegian Government shown such a strong commitmeaddressing
integrity issues in the public sector over the pastyears? Even though there have been few cases of
corruption in Norway compared with other countries, the cases that have occurred attracted a great
deal of publicity and opened up a broader discussion about the fundamental mission of government
and pulic institutions. It has also revealed the need for more information about existing statutory and
nonstatutory rules, having an impact on values and ethics in the public service.

165 Compared with many other OECD wdries, Norway has been looked upon as a rather
reluctant reformer, due to the fact that the economic situation has not forced Norway to make big
changes in the public sector. However, in recent years a considerable number of reforms have taken
place, andare still continuing in the public sector, and the government sector was reduced from
167000 employees in 1994 to 1080 employees in 2004. Important reform measures include:

1 Management by objectives and performance was introduced throughout the State
Administration in 1990

T Sixty units changed their form of affiliation between 1988 and1998
I Seventyunits underwent major restructuring between 2000 and 2004.
166. It is an open question whether all these changes, roartgem creating new forms of

relationship between the public and the business anepmufit sectors, have been a contributing
factor to the growing interest in the integrity and conduct of public servants. Giving more managerial

1 For definitions and details, see Chapter 1.
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freedom also increasedet possibility for public officials to pursue their private interests and
affiliation.

167. The level of trust in the public sector has been traditionally high in Norway, and surveys
show that citizer®trust is higler when it is based on experience of direct contact with the public
service. However, recent exposures of fraud and brilparyicularly in local communitiesnay have
affected citizendviews on corruption. A 2005 survey indicated that ob0f6 of respomlents has
confidence in the authoritiésbility to deter such events in the future, while 40% expressed little
confidence in authoritiéability; 50% was of the opinion that corruption had increased in the public
sector in Norway.

Guidelines to address pstemployment concerns

168 The importance of mobility between the public and the private sectors without unnecessary
impediments for the public service and for politicians is underlined in the introduction to both
guidelines. It is also assumed that very few situations will arise that might call for the use of such
measures in connection with employees moving to a new position outside the public service.
Nonetheless, it was considered particularly important to tdkardage of such options in cases in
which special circumstances merit their use.

169 In connection with public officers moving from the public to the private sector, it is
important to maintain public confidence thoin the state administration and in civil and public
servants. Integrity and impartiality are basic prerequisites for any undertaking in the public service.
The public service is required to be impartial and independent and it is equally importaitizéras c
perceive the public service as acting fairly, objectively, impartially and in compliance with established
rules.

170 The postemployment guidelines requiring temporary disqualification and abstinence from
case involvement are supplementary to a number of rules intended to protect the integrity and
impartiality of the public service, including the provisions in the Public Administration Act, such as:

1 competency rules

1 rules on employeédoyalty obligatiors,

1 the general fairness requirement in the public service (including the principle against abusing
authority)

9 the obligation of professional secrecy
1 the management prerogative of the employer.

171 However, the rules cmerning competency in the Public Administration Act refer to a
situation where a conflict of interest may arise in the handling of a case and when the decision is made
by the public service. After an employee has moved to a new position outside thespubde, any
conflict-of-interestsituation may arise.This situation is no longer covered by the Public
Administration Act.

172 The duty of loyalty could also place constraints on using knowledge acquired in er form

employment relationship, but it is not clear how far the scope of the duty of loyalty actually extends.
The obligation of professional secrecy in Article 13 of the Public Administration Act protects personal
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matters and trade secrets, but informationudbn-house conditions in the public service is rarely
considered a trade secret that is subject to the obligation of secrecy.

The PostEmployment Guidelines for the Public Service

173 Although stateadministrativeagencies do not normally operate in a competitive market, they
may, in the same way as an employer in the private sector, have justifiable need-éngogtment
clauses in employee contracthe following box Box5.1) presents the circumstances thauldo
justify restrictions

Box 5.1. Norway: Circumstances that could justify post-employment restrictions

There are three special factors in Norway that might justify actions such as temporary disqualification and/or
abstinence from involvement in certain cases from the state employer:

I The need to protect internal information: The State must seek to prevent other organisations from gaining
knowledge about an administrative agency® strategies and plans (e.g. on the formulation of policies,
rules, etc.). Such knowledge could result in illegal competitive advantages.

I The need to protect other organisationsétrade secrets: The State must seek to prevent one organisation
from gaining access to confidential information about other organisations, including trade secrets, etc. as
such knowledge could result in illegal competitive advantages.

I The need to safeguard the general public& confidence in the public service: State administrative agencies
must seek to prevent suspicions that a civil servant has taken advantage of his or her position to gain
special advantages for an organisation. Such suspicions could impair the general public& confidence in the
administration& integrity and impartiality.

Source: Post-Employment Guidelines for Public Service, 2005 and Post-Employment Guidelines for Paliticians, 2005.

174 Where the nature of the position so requires a clause on temporary disqualification and/or
abstinence from involvement in certain cases in connection with transtiamew position will be
included in the employment contract from the beginning of an employment relationship. Such a clause
will primarily be relevant for:

1 key jobs, executive positions or positions with a special responsibility and influence

T positionsin close contact with the positions mentioned above

I positions with authority to negotiate or purchase.
175 The guidelines provide a national framework for pestployment restrictions. However,

individual employersmay issue complementary pasnployment guidelinesas necessary.The
following box (Box 5.2.) presents the new measures introduced by the two Guidelines.
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Box 5.2. Norway: Post-employment prohibitions

The two sets of post-employment guidelines established new measures for politicians and public servants,
namely:

f ATempor ary d i $hipuedetsiofaibandor updonsix months after leaving office, on an employee
being employed by, or performing services for, an organisation outside the public service that has or can
have contact with the employee& sphere of responsibilities as a civil servant or politician. The same applies
to organisations outside the public service that, for other reasons, have or could have special advantages
due to the employee® position as a civil servant or politician.

I Mbstinence from involvementi n ¢ e r t a iThis reters e dan for up to one year after leaving office,
for an employee to become involved in cases or areas that involve the employee& spheres of
responsibilities as a civil servant or politician.

Source: Post-Employment Guidelines for Public Service, 2005 and Post-Employment Guidelines for Politicians, 2005.

176 The clause in the contract requires the employesftorn the employer of any offer of new
positions that he or she might consider. The employer may grant full or partial exemption from
temporary disqualification and/or abstinence from involvement in certain cases based on an
application from the employee.

177 The employee has the right to remuneration during the period of temporary disqualification.
The remuneration shall correspond to the salary on leaving the position plus holiday pay.

178 An employment contract also covers agreed damages if the employee behaves at variance
with the temporary disqualification or abstinence from involvement in certain cases, or breaches the
obligation for mandatory reporting.

The PostEmployment Guidelines for Politicians

179 The PostEmployment Guidelines for Politicians are almost identical tgythéelines for the

public service with some exceptions, primarily regarding the process and deuikamg on post
employment prohibitions. The Standing Committee on Outside Political Appointments has the
authority to decide that a politician should not work or provide services for an organisation outside the
public service after his engagement as a miniptditical secretary or political adviser. To ensure the
independence of its decision making, the members ofdhmemittee are appointed by a royal decree,
and they cannot be given instructions bydgbeernment.

180. The Standing Committee on Outside Political Appointments rcd@ on the following
measures:

1 Temporary disqualificatiofi up to six months$ will only be requested in certain cases and
when there is a clear connection between the polifieiprevious splres of responsibilities
or duties and the relevant organisatibmsterest. The Standing Committee on Outside
Political Appointments can also determine that a politician cannot work or provide services
for an organisation outside the Norwegian public ser¥or up to six months after leaving if
special circumstances exist in connection with the péssearlier duties and responsibilities
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that have given or could give the organisation special advantages, or that might undermine
confidence in the public séce in general.

1 Instead of being subject to temporary disqualification, a politician can be ordeabdt&in
from involvement in certain cases for up to one year, provided this adequately safeguards the
interest that must breeflpmiovtod ovteene.nt Th en tcerr m afi a
here to a ban on the politician becoming involved in a case or in an area lechas been
directly involved by virtue of being a politician.

181 At least two weeks Bere starting the new position, the politician is required to voluntarily
inform thecommittee on:

I starting a new job or accepting a position outside the public service, or

i starting a business.

182 This requirementaes not apply if it is obvious that temporary disqualification or abstinence
from involvement would not be a viable option. The obligation to provide information applies to all
new positions taken up within one year of leaving public office.

183 Where temporary disqualifications are ordered, the politicisimilarly to public servants
shall receive remuneration during the temporary disqualification period corresponding to the net salary
he or she received on leaygj plus holiday pay and pension costs.

184 If the obligation for providing information is breached or the politician has behaved at
variance with an imposed disqualification or abstinence from involvement in ceda@s, the
Standing Committee on Outside Political Appointments can require agreed damages to be paid to the
State.

Standing Committee on Outside Political Appointments: administrative procedures and
experience of their application

185 When the new Government came into office on 17 October 2005, approximately
70 politicians from the formegovernment left their offices, namely:

1 the Prime Minister

1 18 ministers

1 34 statesecretaries

1 21political advisers.
186. As of October 2008, 7politicians raised formal cases for the Standing Committee on
Outside Palitical Appointments. These figures also include politicians frogothernment that came
into power on 17 October 2005. Siktbe politicians were former ministers. In addition to the formal

cases, the Secretariat of the Committee has also provided advice on the rules and procedures
concerning the Pogimployment Guidelines for Politicians to other politicians.
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187. Most of the politicians have raised one case, but two of them have raised six and seven cases,
mostly related to their membership in boards. In two cases, the politicians have made a statement and
asked the Committee to lookthkir case once more, referringAdicle 7.2 of theguidelines.

188 In the first year of application, I®bliticians, including4 ministers were temporaily
disqualified T ranging from 3 to 6 monthsi and/or asled to abshain from involvementi up
tol2monthsi in certain cases.

189 All formal correspondence between politicians anddtramittee is open to the public, and
copies of letters from theommittee to the politieins are published on the Internet.

190 Experience so far shows that the neuidelines are taken seriously. There have been
discussions in the media about some of the cases, both before and aflemthéteehas nade its
decisions. In2007, the Committee was scheduled to submit its first report to the Ministry of
Government Administration and Reform about its activities in 2005 and 2006, and also provide
comments on their experience with the Fastployment Guidelies for Politicians.

191 It could be said that beyond the successful application ajuitelines in individual cases it

is more important that a high degree of transparency be ensured in the handling of tteeséncase
ongoing public debate about these issues is one of the most important meadra@sdathow the
implementation of the whole system is perceived.

The Ethical Guidelines for the Public Sector
Aims ofguidelines

192 High ethical standards for the provision of services and the exercise of authority are
prerequisits for citizentrustin the public service. The goal of these general ethical guidelines is to
ensure that aktate employees are aware of this. ThHacatl guidelines are to be of a general nature,
rather than provie detailed rules. They are intended to provide general guidelines that call for
reflection on the part of the individual employee. For example, the Ethical Guidelines for the Public
Serviceprovideguidance on how employees should act when former employees contact them.

193 The provisions included in thguidelines are not always exact, but rather specify legal
standards. Norway has a number of legédg(statutory and nestatutory) that have an impact on
values and ethics in the public service. The ethical standards that apply at any given time have an
impact on the framing of legislation and other regulations. From this perspectivguitlatines
complement existing legal rules.

194 The guidelines have evolved from ethical values and norms of universal validity such as
justice, loyalty, honesty, reliability, truthfu

Consequences of breaching thyidelines

195 Breaching the general Ethical Guidelines does not carry special sanctions, but, for example,
breaches of the provisions that apply to conflicts of interest could resaltiétision being declared
invalid. An act or failure to act in the service could be considered dereliction of duty, and could lead to
service sanctions. An act or failure to act in the service could also be so serious that it could lead to
prosecution angunitive sanctions. Cleaut breaches of statutory provisions will normally also
constitute breaches of ethical and administrative guidelines of universal validity.
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196 Even if the civil servant does not breacha & formal regulation, it can be an argument in

a case of his/her career if the civil servant breached the Ethical Guidelines. Where Ethical Guidelines
have been made known throughout an organisation, not least to individuals, breachgsidetimes

will be a factor that can be emphasised, for example, in an overall assessment of the relevant public
of ficialds suitability for a position or in co
where it is fair to require compliance withtheargi sati onds Et hi cal Gui del i

Employers, managers and employees

197. As an employer (represented by the Ministry of Government Administration and Reform),

the State has the ultimate responsibility for providingcaihjuidelines and ensuring compliance. Top
management in ministries and subordinate organisations bears special responsibility for follow up.
This is primarily because managers, through their words, actions and management style, exert a strong
influence m the culture and standards of conduct that apply in an organisation. Secondly, it is because
top managers can be put in situations where choices and decisions call for ethical reflection and
wisdom. Thirdly, it is because top managers are responsibém$oiring that the entire organisation is

aware of the ethical standards that apply, and for ensuring that the organisation addresses any breaches
of laws or regulations immediately in order to avoid the emergence of unfortunate customs or culture.

198 Individual employees are required to familiarise themselves with the provisions and
instructions that apply to their positions at any given time, and they are personally responsible for the
best possible compliance withe guidelines.

The legal context ofguidelines: their r elationship with legislation

199 The guidelines were developed to complement the existing rules of law. Ensuring coherence
of guidelines with relevant pieces legislation was a particular consideration in the drafting process.
Consequently, some of the most important rules of this area are specifically mentioned in the
guidelines, namely:

1 The Public Administration Act contains a number of administrative prdaees that cover
ethical aspects. Norway has provisions regarding the thoroughness of administrative
decisions, among other things, that a case is to be explained as much as possible prior to
administrative decisions. There are provisions about notifitaifahe person(s) to which a
case refers. The party shall also have an opportunity to make a statement before any decision
is taken and has the right to appeal an administrative decigierPublic Administration Act
also has competency rules intendedraintain trust in the public service. In the event that
circumstances arise that can serve to weaken the impartiality of decision makers, the person in
guestion must step aside. Moreover, the Public Administration Act contains rules about
partie®right of access documents and the duty to provide guidance and confidentiality

1 The Freedom of Information Act has provisions regarding transparency and public access to
government information and documents. These rules assign responsibilities and rights to
administrative bodies and parties and thereby translate ethical principles into practical
administrative procedures.

1 Non-statutory administrative principles, for example knowledge about the misuse of
authority, set standards regarding how judgement shouldcdyeiged. Public officials shall
take into account all relevant considerations, treat identical cases equally, not take extraneous
or arbitrary considerations into account and not adopt unreasonable decisions. Moreover,
Norway has general nestatutorypm ci pl es of fAgood practicebo.
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The General Civil Penal Codecontainsa provision on corruption and trading. Serious forms
of corruption have a sentencing framework of upetoyears. Thecode contains rules about
ffel oni es in the public sectoro.

In this cotext, reference is also made to tHaman Rights Act that gives a number of
international conventions the status as Norwegian Law, for the protection of human rights and
fundamental freedom.

Thereis also a paragraph in tl@&vil Service Act that forbidspublic officials to accept gifts,
commission, service or the like that is appropriated to, or intended by the donor to influence
actions in their public service capacity.

The Working Environment Act contains provisions about preserving the lives and heélth

the individual employees and ensuring the protection of the working environment. Among
other things, employees have a duty to inform their employer, safety delegate and, insofar as
necessary, other employees about faults or defects that could plteariddnger life and

health etc. In December 2005 the Ministry of Labour and Social Inclusion presented a
proposal concerning new rules for whidblewing in the Working Environment Act. The
proposal has now been made law, and gives employees a rigipiotd corruption, breach of
safety rules and other critical conditions in the organisation. The proposal also bans employers
from punishing an employee for whistdéowing.
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ANNEX 5.A1. POST-EMPLOYMENT GUIDELINE S FOR POLITICIANS*

General information about the background of the PostEmployment Guidelines

200 As a point of departure, please note that it is important that there be movement of personnel
between the public and private sectors and that there shouldumme@cessary impediments put in the

way of such movement. It is assumed that very few situations will arise that might call for the use of
instruments such as temporary restrictions. It will nonetheless be particularly important to take
advantage of such tipns when special circumstances merit their use.

201 In connection with transitions from public to private employment, it is important to maintain
confidence of the general public in the public service, and inaidlpublic servants as well as in the
political leadership. Integrity and impartiality are absolute prerequisites in the public sector. Public
officials are to act fairly, objectively, impartially and in compliance with established rules, but in order
to maintain confidence, it is equally important that the public service be recognised by the outside
world as acting so.

202 A public employer will have similar interest in ensuring that trade secrets and ctimrse

knowledge are not misused when an employee accepts a new position with a competitor. This
consideration can warrant a temporary disqualification clause for employees in private organisations.
Although State administrative agencies do not normally operateompetitive markets, the public

service may also have a legitimate need for clauses on temporary disqualification and/or abstinence
from involvement in certain cases. The public s
integrity and impetiality are not impugned when public servants and politicians accept new jobs.
There are three factors that might warrant ordering temporary disqualification and/or abstinence from
involvement in certain cases for politicians:

The need to protect confidéial information

203 The State must seek to prevent other organisations from gaining knowledge about an
admini strati ve age negylds fostherfanuktpn ¢ polica or dulesp Suahn s ,
knowledgecould result in illegal competitive advantages.

The need to protect other organisationds trade
204 The State must seek to prevent an organisation from gaining access to confidential

information about ther organisations, including trade secrets, etc. Such knowledge could result in
illegal competitive advantages.

1 Laid down by the Ministry of Modernisation on 29 September 2005 applicable as from
17 October 2005.
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The need to inspire confidence

205 The State must behave in an orderly fashion to prevent suspibatnsaliticians have taken
advantage of their position to bestow special advantages on an organisation. Such suspicions could
impair the confidence of the general public in the political system and in the integrity and impartiality
of the public service.

206 The postemployment guidelines are also intended to help avert the risk that a particular
organisation will gain an unfair competitive advantage by hiring a particular person. The guidelines
are also intended tagvent suspicions that a position might be a reward for earlier services.

207. The postemployment guidelines supplement a number of other rules intended to protect the
integrity and impatrtiality of the public seréc, including the Public Admin
rul es, rules on employeesod obligation of | oy al
(including the principle against abusing authority), the obligation of professional secrecy and
empbyerdmanagement prerogative.

208 However, the Public Administration Actds ¢
interest in question be present already at the time the decision is taken by the pulckc ¥émein an

employee moves to a new position, any conflict of interest will typically arise at some future point in
time,iewhen the Public Administration Actds compet

209 The duty of byalty can place constraints on the opportunity to use knowledge built up by a
former employer, but it is not clear how far the duty of loyalty actually extends. The obligation of
professional secrecy in 813 of the Public Administration Act protects @reasiters and trade
secrets, but information about-iimuse conditions in the public service is rarely considered a trade
secret subject to the obligation of secrecy.

PostEmployment Guidelines for Politicians
1. Temporary disqualification

210 In certain casesthe Committee on Outside Palitical Appointments can decide that a
politician cannot work or provide services for an organisation outside the public service for up to six
months after leaving his or her pubbervice position. Temporary disqualification will be ordered
only in the event of a very direct connection b
or duties and the relevant organisationébés inter

211 The Committee on Outside Political Appointments can also determine that a politician
cannot work or provide services for an organisation outside the Norwegian public service for up to six
months after leaving if special circumstances exist inwarjon with the persdn earlier duties and
responsibilities that have given or could give the organisation special advantages, or that might serve
to undermine confidence in the public service in general.

2. Abstinence from involvement in certain cases
212 Instead of being subject to temporary disqualification, a politician can be ordered to abstain
from involvement in certain cases for up to one year, provided this would adequately safeguard the

considerations thamust be protectedgf. Section 1. Where special circumstances so indicate,
abstinence from involvement in certain cases can be ordered for up to one year in addition to
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temporary disqualification. Temporary restrictions shall not be imposed for a totadre than one
year altogether, calculated from the time the person in question leaves his or her office.

213 The term fiabstinence from involvements i n ce
getting involred in a case or in a field in which he or she has been directly involved by virtue of being
a politician.

3. Subsequent transitions

214 Pursuant to Sections 1 and 2 above, temporary restrictions can also be witi@redne
year from the time the politician leaves office in the event the politician does not make a direct
transition to the position in question, etc.

4. The duty to disclose information

215 Two weeks at the tast before starting any new job, the politician is required to voluntarily
disclose to the Committee on Outside Political Appointments the requisite information about starting a
new job, accepting an office outside the public service, or starting a ssisiflee duty to disclose
information does not apply if it is obvious that temporary restrictions would not be relevant. The duty
to disclose information applies to all new positions within one year after the politician leaves office.

5. Remuneration

216 Where a temporary disqualification is ordered, the politician shall receive remuneration
during the disqualification period comparable to the net salary he or she had upon leaving office plus
holiday pay. The State alh cover pension expenses during the disqualification period, corresponding
to ordinary membership in the Norwegian Public Service Pension Fund/pension scheme for cabinet
ministers.

217. In addition, during the tempary disqualification period, the person in question will be
covered by group life insurance corresponding to the scheme in the Norwegian Public Service Pension
Fund.

6. Agreed damages

218 If a politician breaches ¢éhduty to disclose information,e.fails to report a position, an
office or the startp of a business of such a nature that temporary restrictions might have been
imposed, the Committee can require the person in question to pay agreed damages.

219 Where a politician behaves at variance with temporary restrictions, the Committee can
require the person in question to pay agreed damages.

220 The term fAagr ee épehatyfiseg ahead of tireef ardrcempdrable to up to
six monthso salary, to be paid to the State. T
stipulate the amount of the penalty in each individual case.

7. Administrative procedures in the Comnittee on Outside Political Appointments

221 The Committee on Outside Political Appointments has a deadline of one week, during which
a meeting shall be held with the politician if so desired, to decide whether tsempmporary
restrictions, calculated from the time when the person in question has disclosed the requisite

84



GOV/PGCIGF(2009)3

information about an employment relationstap,Section 4 on the duty to disclose information. The
meeting shall include all or part of the Contiien.

222 The politician has a period of four days to make a statement, calculated from the date on
which he or she is informed of the decision of the Committee.

223 The Comnittee on Outside Political Appointments must undertake a new assessment of the
case within three days.

Other information

More details about the legal authority for temporary restrictions and the duty to disclose
information

224, Temporary disqualification, abstinence from involvement in certain cases and the duty to
disclose information can be imposed only if so stated in a royal decree sanctioning the appointment of
ministers and state secretaries or in a letter gfi@gment in the case of political advisers.

225 The letter of employment sent to all politicians shall also state that the Committee can
require agreed damages if a politician breaches the temporary restrictidms duty to disclose
information.

More details about administrative procedures in the Committee

226 The Committee on Outside Political Appointments consists of four members, and simple
majority decides cases. At lédsree members must be present to constitute a quorum. In the event of
a tie vote, the chair shall have the casting ballot. Electronic administrative procedures may be used.

2217. The Committee on Outside Politicalppointments can authorise the secretariat to handle
routine matters, and in such cases the secretariat will take instructions exclusively from the
Committee. The Committee on Outside Political Appointments will decide what should be defined as
routine maters.

228 Politicians shall also have the opportunity to ask for statements in advance. Such cases will
be handled by the secretariat, and they will not have a binding effect on the Committee in future
decisions. lis emphasised that the secretariat has a substantial duty to provide guidance.

229 It is also important to point out that the Committee on Outside Political Appointments and
the secretariat are subject to the Freedu Information Act, and also as regards cases involving
statements made in advance.

230 The Ministry of Government Administration and Reform has the authority to issue
supplementary rules on administrative progedu for the Committee on Outside Political
Appointments.

231 For the record, it is important to point out that limitations can be imposed on politicians who

return to the civil service in a ministry, and inthistcomxt r ef erence i s made to
Use of Temporary Disqualification upon Transiti
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ANNEX 5.A2. POST EMPLOYMENT GUIDELINE S FOR THE PUBLIC SERVICE*

Introductory comments

232 As a point of departure, it must be underlined that it is important to have a flow of personnel
between the public and private sectors and that there should beecessary impediments put into
place. It is assumed that a clause on temporary disqualification and/or abstinence from involvement in
certain cases should only be incorporated into employment contracts in certain cases. Accordingly,
there will be very fewsituations in which it will be necessary to take advantage of the instruments at
hand such as temporary disqualification or abstinence from involvement in cases in connection with
the transition to a new position outside the public service. It will neteth be particularly important

to have such instruments available in cases in which special circumstances merit their use.

23. In connection with transitions from the public to the private sector, it is important to
maintain the confidence of the general public in the State administration and in civil and public
servants. Integrity and impartiality are basic prerequisites for public undertakings. The civil service
must be impartial and independent in relation to idatplayers. The public service shall act fairly,
objectively, impartially and in compliance with established rules but, for confidence to be maintained,
it is equally important that the public service also be perceived by the outside world as doing so.

234, A public employer will also have an interest in ensuring that trade secrets and other internal
corporate knowledge are not misused if an employee accepts a new position with a competitor. This
consideration can weant a temporary disqualification clause for employees in private organisations.
Although State administrative agencies do not normally operate in a competitive market, State
administrative agencies may also have a justifiable need for clauses on tenisgasfification

and/or abstinence from involvement in certain cases. The State administration is responsible for
preventing the administrationds integrity and i
public servant accepts a new job. Adiingly, there are three special factors that might justify a
temporary disqualification and/or abstinence from involvement in certain cases for civil servants:

The need to protect internal information

235 State adnmistrative agencies must seek to prevent other organisations from gaining
knowl edge about an admini st r.g.plany for the doenalatipnbof st r
policy or rules. Such knowledge could result in illegal competitive advantages.

The need to protect other organisationds trade s
236 State administrative agencies must seek to prevent an organisation from gaining access to

confidential information about other organisations, including tradeess, etc. Such knowledge could
result in illegal competitive advantages.

1 Issued by th Ministry of Modernisation on 4 July 2005.
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The need to safeguard the gener al publicbés conf

237. State administrative agencies must seek to prevent suspittiat a civil or public servant

has taken advantage of his or her position to gain special advantages for an organisation. Such
suspicions could impair the confidence of the general public in the integrity and impartiality of the
administration.

238 A special legal provision must be established in an employment contract for an individual
employeei a clause regarding temporary disqualification and/or abstinence from involvement in
certain cases$ if the employer ig0 be able to take advantage of these instruments. At the time of
appointment, the employer must decide whether the position is of such a nature that such a clause will
be required. The clause will then be applied throughout the entire employment rbipteomd for a

specific length of time after the employee leaves. In the event the employee wants to move to another
position that falls under the clause, the person in question can apply to the employer for an exemption.

239 Similar to a number of other rules, the Pestployment Guidelines for the Pubic Service

were created to preserve the integrity and impartiality of the public sergige the Public

Admi ni stration Actbés competesoy dudlyesof rluolyeasl tr
serviceds gener al fairness requirement (i ncl uct
obligation of professional secrecy and empl oyel
Guidelines for the Public Sace that entered into effect in 2005.

240 Notwithstanding, the competency rules of the Public Administration Act govern conflicts of
interest that already exist at the time decisions are taken in the public seévhier.an employee

moves to a new position, any conflict of interest will typically arise at a future point initean&hen

the Public Administration Actods competency rul e

241 The duty of loyaltycan place constraints on the opportunity to use knowledge built up by a
former employer, but it is not clear how far the duty of loyalty actually goes. The obligation of
professional secrecy Bection 13 of the Public Administration Act protects persomaiters and trade
secrets, but information about-iiouse conditions in the public service is rarely considered a trade
secret subject to the obligation of secrecy.

242 Employer® management prerogative implies tlat employer can transfer an employee
during the period of notice. This is a fairly nmvasive policy instrument and should be considered
first, although it will not be sufficient in all situations.

243 Other tharthe confidentiality ensuing from the Public Administration Act, an employer can
also order an employee to maintain relatively comprehensive confidentiality in connection with any
change of position. An order that requires civil and public servants tdaimgonfidentiality about
strategically important information will also apply after the person leaves.

244, As regards current employ@esontact with former colleagues, it is important to raise
awareness about hoemployees should act when former employees take contact. In this context,
reference is made to the Ethical Guidelines for the Public Service.

245 The individual employer may issue complementary{eogployment guidéhes as needed.
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PostEmployment Guidelines for the Public Service

Where the nature of the position so requires, a clause on temporary disqualification and/or
abstinence from involvement in certain cases in connection with a transition to a new positidbn wil
be included in the employment contract from the beginning of an employment relationship.

246 The term Atemporary disqualificationodo refer
the employee being employbg or performing services for an organisation outside the public service
that has or can have contact with the empl oyee:d¢
servant. The same applies to organisations outside the public service, ovhothelr reasons have or

could have speci al advantages due to the empl oy
247. The term fiabstinence from involvement i n ce
afterleavinpon an empl oyee getting involved in cases

responsibility or responsibilities as a civil servant.

Employment contracts are to cover the duty of an employee to report to his or her employer about
all offers of new positions the employee might entertain. Similarly, the obligation to report shall
apply to offices and plans regarding the starp of economic activities.

248 Mandatory reporting shall apply during an employtretationship and for an agreed period
of time after the employee leaves.

The employer may in writing grant full or partial exemption from temporary disqualification and/or
abstinence from involvement in certain cases based on an application from théoge®m

249, The exemption covers only the one specific position. In the event of a subsequent transition
to another position within the period specified in the clause, the temporary disqualification and/or
abstinencérom involvement in certain cases will continue to apply.

250 An exemption shall be granted unless it refers to particular cases in which there is a very
concrete link between an emplogeaspheres of responsibilignd responsibilities as a civil and public
servant, and the organisation that the employee would like to be hired into or provide services for.

The employer shall take a decision on the application for an exemption from temporary
disqualification and/or dstinence from involvement in certain cases within one week from the time

the employee has provided the necessary information about the new employment relationship;
Section 2 on the employeebs obligation to repor

251 The employee may make a statement in the case within one week of the date on which the
empl oyer6s decision is communicated to the empl
or her employer regarding the case, and may elect to be acdethganthe meeting by a union
representative or other adviser/representative.

252 The employer must undertake a new assessment of the case within one week after the
statement from the employee has been presented.

Whee assuming a new position has to be deferred or is forestalled due to a temporary

disqualification, the employee shall receive remuneration during the temporary disqualification
period corresponding to the net salary the person in question had upon lgapios holiday pay.
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The employer covers pension expenses during the temporary disqualification period, comparable to
ordinary membership in the Norwegian Public Service Pension Fund.

253 In addition, the employee Wibe covered by group life insurance in the Norwegian Public
Service Pension Fund during the temporary disqualification period.

An employment contract shall cover agreed damages if the employee behaves at variance with the
temporary disqualification or alnence from involvement in certain cases, or breaches the
obligation for mandatory reporting.

254 The term flagreed damageso refers to agr eeme
up t o si x mecalated sndhe basid afitheysalarydn the previous position.

The employer shall cancel the clause regarding temporary disqualification and/or abstinence from
involvement in certain cases in writing in the event the factors that justified the clauseongdr

apply.
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ANNEX 5.A3. ETHICAL GUIDELINES FOR THE P UBLIC SERVICE*

Foreword

255 High ethical standards for the provision of services and the exercise of authority are a
prerequisite if the citizenry is to trustetipublic service. The goal of these general ethical guidelines is

to ensure that all State employees are aware of this. The ethical guidelines are to be of a general
nature, rather than providing detailed rules. They are intended to be general guitialired tfor
reflection on the part of the individual employee. The provisions included in them are not always
exact, but rather specify legal standards.

256 The guidelines have evolved from ethical values and nafmsiversal validity such as
justice, loyalty, honesty, reliability, truthfu

257. Norway has many rules of law (statutory and-statutory) that impact values and ethias i

the public service. The ethical standards that apply at any given time have an impact on the framing of
legislation and other regulations. From this perspective, these guidmimpsement the existing rules

of law.

The scope of the guidelines, and Eaesponsibility

258 The guidelines shall generally apply to the entire public service, implying that all State
government bodies are subject to them. Stateed enterprises and other State enterprises and
institutions must consider the need for introducing their own ethical guidelines.

259 The Ministry of Government Administration and Reform requires that each individual
organisation applies the guidelines to further devedogd improve ethical awareness among its
employees, thus establishing a firm foundation for managers and employees to engage in ethical
reflection.

260 Each individual organisation must review whether it needs tplemnt the guidelines,
based on the individual organisationds requirem

261 Consideration for the employees and the protection of a good working environment are
discussed under several sections of the guidelihas important that employees have professional

and personal development opportunities and that indivilnalsds be taken into account when work

is organised. Consideration for employees wil!/l
the individual organisation must also be prepared to supplement the general ethical guidelines in this
area.

262 Behaviour or actions at variance with the general ethical guidelines do not carry special
sanctions, bubreaches of the provisions that apply to conflicts of interest, for example, could result in

1 Issued by the former Ministry of Modernisation on 7 September 200% the Ministry of
Government Administration and Reform).
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a decision being declared invalid. An act or failure to act in the service could be considered dereliction
of duty, and could lead to service sanctions. An adhtidure to act in the service could also be so
serious that it could lead to prosecution and punitive reactions.-€lledireaches of statutory
provisions will normally also constitute breaches of ethical and administrative guidelines of universal
validity.

263 Even if a serviceeapacity act or failure to act does not entail a etedrbreach of laws or

formal regulations, it can be brought to bear in a personnel case if it entails a breach of ethical
guidelines. Were ethical guidelines have been made known throughout an organisation, not least to
individuals, breaches of the guidelines will be a factor that can be emphasised, for example, in an
overal/l assessment of the r edsidon arintconpeatibn wittcano f f i
i nternal application for a new position, wher e
ethical guidelines.

Employers, managers and employees

264 As an employer (regpsented by the Ministry of Government Administration and Reform),

the State bears the ultimate responsibility for providing ethical guidelines and ensuring compliance.

Top management in ministries and subordinate organisations bears special respoiasitfdltgw

up. This is primarily because managers, through their words, actions and management style, exert a
strong influence on the culture and standards of conduct that apply in an organisation. Secondly, it is
because top managers can be put in simstwhere choices and decisions call for ethical reflection

and wisdom. Thirdly, it is because top managers are responsible for ensuring that the entire

organisation is aware of the ethical standards that apply, and for ensuring that the organisation
addesses any breaches of laws or regulations immediately in order to avoid the emergence of

unfortunate customs or culture.

265 Individual employees are required to familiarise themselves with the provisions and
instructions that apply to their positions at any given time, and they are personally responsible for the
best possible compliance with the guidelines.

The structure of the document

266 The guidelines per se are highligtt in grey boxes in this document, while the
accompanying text comprises the Ministry of Gov
the individual guidelines. The introduction to each main section includes comments on its key points.

267. The guidelines generally wuse the concept i ¢
concepts such as citizen, audience, customer or user.
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ETHICAL GUIDELI NES FOR THE PUBLIC SERVICE

1. General provisions

268 Public officials shall be guided by ethical and administrative values and norms of universal
validity. Each employee bears individual, independent responsitaifitgontributing to the confidence

and prestige accruing to his or her organisation. State employees shall neither let their own self
interests affect the way in which they deal with cases or other work, nor let consideration for their own
ortheirorganiast i ond6s convenience or prestige affect th

Box 5.A3.1. Concern for citizens

As the exerciser of authority, provider of services and steward of significant social resources, the central
government administration and thus the individual employee is obligated to consider the public interest, to strive to
achieve equal treatment and to treat individuals with respect.

Comments

269 Upon performing the duties of office, especially in exercisinmiagtrative authority, a

balance will often have to be struck between general social considerations, protecting the principles of
government for the citizenre(@.| egal safeguards) and the individ

and foremost, we ost bear in mind that the Public Service exists to serve the citizenry.

270 In both the exercise of authority and the provision of services, each and every public official
shall be considerate, friendly, polite, st and accommodating to the public in written as well as
verbal communication. This applies even when the other party does not maintain the same decorum.

271 All communication must be worded so that it is easilgemstood by the recipients.

272 All legislation and regulation provisions about confidentiality and the protection of privacy
shall be observed. An individual public official shall always respect an individualrcifize per s on a
integrity.

273 It is important to be aware of the needs, values, norms and expectations of members of
ethnic minorities, both in communication and in the wording of administrative decisions and the
delivery of services.

Box5.A3.2.Regard for the Stateds reputatio

The individual employee is required to perform his or her duties and behave in an ethical manner, and thus avoid
damaging the Stateds reputation.
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Comments

274, Whether the public official is acting in his or her own organisation, in other public or private
organisations in Norway or abroad, the person in question will first and foremost be perceived as a
representative of his/her employer, as well ashef State as a whole. The last phrase applies in
particular when the person in question is acting in an official capacity abroad or receives foreign
nationals on official visits to Norway. It is important in every context to understand other cduntries
cultures, religions and political systems. Reference is also made to Sections 4.5 and 4.6 on accepting
and being offered gifts and other emoluments.

275 Furthermore, reference is made to the ethical guidelines pegdmiie sale or acceptance

of sexual services (State Personnel Handbook 2005, S@dlidrl). These guidelines emphasise that

an employee should not behave in a manner that can infringe on human dignity or that lends itself to
discrediting the organisath or Norway. This entails that an employee on assignment for the State in
Norway or abroad shall abstain from the buying, etc. of sexual services.

2. Loyalty

276 The duty of loyalty is a common contractual princj@ed it ensues from the employment
relationship that there is a reciprocal duty o
duty of loyalty implies that employees must behave in the public interest. Among other things,
employees shall not grouradisly discuss their employer or the public service in negative terms. For its
part, the employer shall ensure that empl oyees
managers bear special responsibility for helping protect employees who diseidseeport
wrongdoing.

Box 5.A3.3. Duty of obedience

Public officials are required to comply with the legal rules and ethical guidelines that apply to the activities, as well
as to follow orders issued by superiors. The duty of obedience entails no obligation to follow orders to do anything
illegal or unethical.

Comments

2717. It follows from the duty of loyalty that public officials should raise the necessary objections
before a decision is taken, meaning the piajoay proceedings must present the most comprehensive
picture possible of relevant considerations and values. Once a decision is taken, it also follows clearly
from the duty of obedience that the decision shall be implemented swiftly and efficiently thighi
established parameters, regardless of the public officiatsfessional and political views of the
decision.

278 Public officials shall not assist administrative superiors or the political leadership of the
ministries by giving incorrect or misleading information to the media or the general public. The duty

of obedience carries no obligation for employees in the State administration to perform duties beyond
what woul d be consi der effitial duties,e.ctp grepareeeleatidn campagn mi n i
material for those holding political office, or by other means to contribute directly to the activities of
political parties.
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279 Public officials shall not have otact with parliamentary committees or committee fractions
without this being cleared with the ministry in charge, nor shall they order anyone else to act on behalf
of the organisation. Th8tortingand its committees and committee fractions must neveghdle able

to question public officials by virtue of their special knowledge and expertise, without the sectoral
ministry in question having to clarify which experts 8tertingwould like to call in.

280 Employee6 freedom of expression must be assess
organisation. It is important that public officials take part in an open, independent and comprehensive
dialogue on social issues, but the duty of loyalty implies that a poffilital may have somewhat less

latitude in the right to express opinions in his or her own field of expertise than in other areas. To
avoid a public officialds personal opinions fro
point of view, ane mp|l oyee who makes statements in an org
always point out that the statements are personal opinions.

Box 5.A3.4. Duty to report

In order to implement measures to avoid or limit losses or damages, public officials are required to report to their
employer any circumstances of which she or he is aware that could cause the employer, employee or the surroundings
to suffer losses or damages.

Comments

281 Breaches or wellounded sapicions of breaches of safety regulations or other factors that
endanger the life or health of employees or the general public are examples of actions and
circumstances that should be reported. The same applies to corruption and crimes or irreghdarities.
regards corruption, it will be especially important to provide the most accurate and comprehensive
information possible about the giver and receiver of bribie€eneral Civil Penal Code § 276 a, 276

b and 276 c. Under the circumstances, one vialgnaltive to irhouse notification might be to
contact the police or the supervision or inspection authorities. This will not normally be perceived as a
breach of the duty of loyaltgf. Section 3.4.

282 Theexpresson Aot her irregularitieso indicates t
and in this context Afgossi pd should not be enc
for exampl e, to coll eaguesd b enis obusensanvgeneralrisat o wa |

guestion that must be clarified through internal dialogue, possibly by issuing special guidelines in the
individual organisation.

283 Reports shall nor mal | pupdriar, whoaisdresponsible forrdealing i mn
with the matter further. If the employee finds it difficult to go to his or her immediate superior, he or
she should report to another superior. See also Section 3.4.

284 Managers bear a special responsibility for ensuring that employees, who in good faith report

unlawful or unethical situations or acts, or wieluinded suspicions regarding same, are not subjected
to reprisals or the like by their employer or colleagues.
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Box 5.A3.5. Duty of efficiency

Public officials are required to use and preserve
manner possi bl e, and shalll not abuse or waste the St
efficient manner requires striking a balance between efficiency and the use of resources, thoroughness, quality and
good administrative practice.

Comments

285 Naturally, the concept i St aréseurces,uencdmspassing x t e n
everything from buildings, vehicles and machinery to office supplies and electronic services. In this
connection, it might be natural to refer to the fact that the State has relevant regulations that apply to
travel, procurement, fwl and drink, etc.

286. The duty of efficiency cannot be assessed separately from other considerations the public
service must take into account when discharging its authority. Swift and efficient production and goal
achievement must be weighed against quality and thorouglofebgre the Public Administration
Actds rules and the unwritten rules for good
thoroughness and quality might vary in different fields. &ally, we must, however, be justified in

saying that the more radical an administrative decision is for a party or for a larger group, the higher

the standards must be for thoroughness and quality. The quest for efficiency must not preclude the
recognition of important administrative principles.

287. The duty of efficiency must also be seen in the light of aspirations regarding an inclusive
working life. Employees, and in particular managers, are responsible foreramtintg exclusion in
working life, and for building healtbromoting workplaces and preventing stress and burn out.

3. Transparency

288 The State administration must practise transparency externally in respleetadifizenry as

well as within its own ranks and between the different administrative branches. This is a prerequisite
for the gener al publicds trust in the public se
of culture. Freedom of informatioand frank discussion are essential for a smodthigtioning
democracy. There is a correlation between the requirement for transparency and loyalty and the
obligation to report wrongdoing. To get a general idea of how far the duty to report extends, for
example, specific questions must be considered in the light of the requirement for transparency and
loyalty, implying that the final answers and any dilemmas that arise will vary from case to case.

Box 5.A3.6. Freedom of information

There should be openness and transparency throughout the administration so that the general public can
understand the Statebds activities, and thus gain insi
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Comments

289 The most inportant statutory provisions in this context are in the Freedom of Information
Actds regul ations on transparency and public di
wording of the provisions, but also with the spirit of the provisions. Theigoms ought to be
practised as transparently as possible. Conside
not be accepted as an argument to suppordismosure.

Box 5.A3.7. Active duty of disclosure

The State has an active duty of disclosure. Public officials should always provide correct and adequate
information, whether to other authorities, companies, organisations or the citizenry. In certain contexts, this will mean
that one should, of oneds o wignificarcé neededdonthe pobéessing obescase.i n f o

Comments

290 The active duty of disclosure is intended to support citizpadicipation in democracy, as

well as to accommodate different grodpseed for information about their duties, rights and
possibilities. The information must be correct as well as adequate. This means that important
information must not be held back, neither for the sake of convenience nor for other reasons.

291 Neither administrative nor political superiors shall order or urge subordinates to provide
incorrect or misleading information. It is a right, and in some cases it ensues from the duty of loyalty,
that a subordinate can bring a matter to ttbenéion of his or her superior. In some cases, it can be
right for a public official to go outside the organisation with knowledge or suspicions of incorrect or
misleading information that has been given. Otherwise, please see Section 2.2 on reporting and
Section 3.4 on naotification.

Box 5.A3.8. Employeeséfreedom of expression

Like everyone el se, public officials enjoy a fund
activities and all other matters.

Comments

292 Freedom of expression is a fundamental human right that rests on substantial considerations
for society and individuals. Public officials enjoy the same basic freedom of expression as any other
citizen, cf. A100 of Nor wa yThis alsG appkes tot fialdsi doectly related to the
organi sation in which a public official wor ks.
information, it is important that public officials, given their expertise, be entitled to cast a critical
competent perspective on the social debate. Public officials must also have the opportunity to express
opinions in their own fields of expertise, even though their duty of loyalty to their organisation may
place some constraints on their freedom of esgiom. The quality of the public debate would suffer if

those who work specifically with the cases in question were not allowed, or did not want, to
participate in the debate.
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